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REPORT OF THE TWENTY-SEVENTH ANNUAL MEETING. 


In accordance with notice printed in the MASSACHUSETTS LAW 
QUARTERLY for January, 1937, the twenty-seventh annual meeting of the 
Massachusetts Bar Association was held in the rooms of the Boston Bar 
Association in the Parker House, Boston, on February 25th, 1937, at 
2 P.M. In the absence of the President, Harris M. Richmond, Esq., 
was chosen temporary chairman. 


The record of the twenty-sixth annual meeting was read as follows: 


REPORT OF THE TWENTY-SIXTH ANNUAL MEETING 

In accordance with notice duly given, the twenty-sixth annual meet- 
ing of the Massachusetts Bar Association was held on Thursday, March 
26th, 1936, at 2.15 P. M., in the rooms of the Boston Bar Association in 
the Parker House, Boston. 

President Avery presided. 

The records of the last annual meeting were approved as printed 
in the MASSACHUSETTS LAW QUARTERLY for May, 1935. 

The Treasurer’s report was read and accepted. 

The report of the Grievance Committee was read and accepted. 


Mr. Whitman reported for the special committee on grievance work 
and it was voted that the report be accepted and the special committee 
be discharged. Jt was further voted as recommended by the special 
committee that the association respectfully call the attention of the 
court, through the Chief Justice, to the need of some action for the better 
regulation of grievance work. 


The proposed bill relative to the determination of probate accounts 
was discussed and it was voted to support the bill.* 


The proposed bill numbered Senate 359, introduced on petition of 
Mr. Avery, relative to solicitation of authority to perform legal services 
and relative to settlements or releases procured from patients in hos- 
pitals, was discussed and referred to the incoming Executive Committee 
with the request that the committee consider likewise the question of 
solicitation of legal business by doctors and undertakers. 

The report of the Nominating Committee as printed in the notice of 
the meeting was read, and, a ballot being taken, the persons therein were 
duly elected as follows: President, Henry R. Mayo of Lynn; Vice-Presi- 
dent, Frederick Lawton of Boston; Treasurer, Horace E. Allen of Spring- 
field; Secretary, Frank W. Grinnell of Boston; Members at Large of the 
Executive Committee, Morris R. Brownell of New Bedford, James A. 
Crotty of Worcester, Sybil H. Holmes of Brookline, P. Joseph McManus 
of Arlington, Harris M. Richmond of Winchester, Philip Rubenstein 
of Boston, Romney Spring of Boston, Richard B. Walsh of Lowell. 

The meeting then adjourned. 

FRANK W. GRINNELL, Secretary. 

The record was approved. 


REPORT OF THE EXECUTIVE COMMITTEE FOR 1936. 
To the Members of the Massachusetts Bar Association: 


The action of the Executive Committee in May, 1936, in regard 
to the suggestions of executive action by the then Governor and Council 
looking to the retirement of judges under the fifty-eighth amendment 
to the constitution, then reported as imminent, was printed in the Massa- 
CHUSETTS Law ‘QUARTERLY for July, 1936 (pp. 42-44), 


“* The bill was referred by the legisla ature to the Judicial Council and was approved 
by the Council in its 12th report (reprinted as Supplement No. 1 of the MAssacnuseTTs 
Law Qvarterty for January, 1937, pp. 47-48 where the bill is printed. It has been 
referred to the next annual session in 1938. 


(1) 











The action of the Executive Committee in providing for a sub- 
committee to consider the subject of organizing the state bar as a whole 
and to prepare a draft act for discussion was described in a circular 
sent to all members on November 19th, and was also printed in the 
MASSACHUSETTS LAW QUARTERLY for October , 1936 (pp. 5-9). 

The revised draft of a resolve for the better organization of the 
bar (Senate No. 218) submitted by members of the sub-committee and 
by the president as individuals to the legislature for consideration with 
an explanatory note was printed in the MASSACHUSETTS LAW QUARTERLY 
for January, 1937 (p. 5). The revised draft of that resolve and of the 
petition accompanying it as there printed is approved by members of 
the Executive Committee and the support of the plan thus proposed is 
recommended to members of the association. 

In working out the rules of such a plan in co-operation with the 
Supreme Judicial Court, the Executive Committee of the Massachusetts 

Association, containing as it does in its membership the presidents 
of thirteen affiliated bar associations from different parts of the Com- 
monwealth or delegates of those associations designated by them, should 
be of material assistance to the court in making suggestions and in con- 
sidering any draft of rules because of their familiarity with the bar and 
its problems in different parts of the Commonwealth.* 

The following protest was approved and communicated by the 
President and Secretary to representatives in Congress: 

The Massachusetts Bar Association, through its Executive 
Committee, protests against the proposal to authorize the Presi- 
dent to enlarge the membership of the Supreme Court of the 
United States to a total not exceeding fifteen, on the ground that 
such action would practically destroy the character of the court 
as an independent judicial body and weaken public confidence in 
the courts of the nation. 


The association having received an order of notice, copy of which is 
hereto annexed, on the petition of former Attorney General Reading to 
be re-admitted to the bar, the matter was considered at a meeting of 
members of the Executive Committee and an answer, copy of which is 
hereto annexed, will be filed by the direction of the Executive Com- 
mittee.** 

The federal government, having appropriated a considerable sum of 
money for W.P.A. work in preparing the state annotations to the 
restatement of the law of torts of the American Law Institute, provided 
the expense of stationery, typewriters, etc., was furnished, the Executive 
Committee authorized the expenditure of $250. for that purpose in order 
to secure this service for the bar of Massachusetts and the American 
bar, at the suggestion of the Attorney General of the Commonwealth. 
The work is being done under the supervision of Moses D. Feldman, Esq., 
of the Boston bar. 

The Brockton Bar Association, one of the affiliated asgociations, the 
president of which is ex officio a member of the Exe cutive "Committee of 
the Massachusetts Bar Association, has changed its name to the 
Plymouth County Bar Association. 

The Bar Association of the County of Dukes County has applied for 
affiliation with the privilege of providing a member of the Executive 
Committee of the Massachusetts Bar Association. The question of 


* Such drafts should be submitted for discussion to the various bar associations. The 
annotated Superior Court rules were printed in the QuarTerRLy and distributed 6 
months or more before the Court adopted them. The Federal Court rules have been 
subjected to such study for more than a year and a preliminary draft and a revised draft 
submitted to the bar of the United States. The revised draft is now before tl 


e bar with 
a request for suggestions before Sept. 1 of this year. 


** The order of notice, answer and other papers relating to the matter are printed at 
the end of the report of the meeting. 
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adding a representative of this association to the Executive Committee is 
reported to the association for its consideration. 

The President, Henry R. Mayo, and the Secretary, Frank W. Grin- 
nell, were chosen as delegates of the Association to the House of Delegates 
of the American Bar Association, and attended the meeting of the 
House at Columbus, Ohio, in January of this year. The other Massachu- 
setts representatives in the House of Delegates were George R. Grant, 
state delegate, Edward M. Dangel, delegate of the Law Society of Massa- 
chusetts and Hon. Joseph F. O’Connell, delegate of the Boston Bar 
Association. FRANK W. GRINNELL, Secretary. 


The report and the order of notice and answer were read and it was 
voted that the report be accepted and placed on file. 


TREASURER’S REPORT FOR THE YEAR 1936. 
Receipts. 


1936 

Jan. 1 Balance or hand, Third National Bank & Trust 
REN cn cavains cs0nd eae eees bab sae ke beta eu $118.17 

1 Balance on hand, Worcester Mechanics Savings 
NED. ictus crea Web ata ae eae he ea ele a 1,673.73 
Dues—1936—collected ...0.cccccccvcccsceccsccece 4,128.85 
DETMNETE GUCE GCOMREUEE oon coc siscinss cv sesweeves 367.50 
$6,288.25 

Disbursements. 

eg $144.87 

Massachusetts Law Quarterly .......... 2,991.84 

ee a err 20.21 

Grievance Committee’s Expense.......... 988.70 

tO re 35.32 

RGOUIEPME TEROMNG ook cece svesseinesces 100.65 
———__ 4,281.59 
$2.006 66 

Bank Balances. 
1936 
Dec. 31 Third National Bank & Trust Co......... $332.93 
31 Worcester Mechanics Savings Bank...... 1,673.73 


$2,006.66 


I certify that the above account is a true statement of my receipts 
and disbursements for the Massachusetts Bar Association during the 
year 1936. 

HoRACE E. ALLEN, Treaswrer. 


The report was accepted subject to audit and Charles J. Weston, 
Esq., of Springfield, was appointed auditor. 


REPORT OF THE GRIEVANCE COMMITTEE. 

The Secretary of the Committee on Grievances presents the follow- 
ing report for the period commencing January 1, 1936, and ending Decem- 
ber 31, 1936: 

One hundred and forty-seven formal complaints have come in during 
the period of January 1, 1936, to December 31, 1936; thirty-nine com- 
plaints were already pending, which makes a total of one hundred and 
eighty-six formal complaints handled by the Secretary. 

Two formal meetings of the Committee were held. No meeting of 
the Committee has been held this Fall because of the fact that com- 
plaints which the Secretary has considered worthy of reference to the 
Committee have been turned over to the Chairman and the Chairman 
has gone through each folder, and each case has then been handled in 
accordance with the written suggestion of the Chairman. This has, no 
doubt, proved to be a great saving of time and money to the individual 

members of the Committee who might have had to come from all parts 








of the State to hold hearings on an accumulation of matters, few of 
which have, in the opinion of the Chairman and Secretary, been suffi- 
ciently serious to be referred by the Grievance Committee to the Execu- 
tive Committee with the recommendation that they be filed in Court. 

One complaint is pending before the Executive Committee, and 
during the year, two complaints were filed in Court, with the result that 
one attorney was disbarred, and one was permitted by the Court to 
resign. 

The expenses of the Secretary of the Grievance Committee from 
January 1, 1936, to December 31, 1936, have been as follows: 


UCTIOMTEDNIC BOFVICES 20 occ cc cccccsevcsacn $954.00 
RC ee rer eee 24.75 
Martindale-Hubbell Law Directory........ 25.60 

MI haa rere et kendo aie $1,004.35 


A summary of all formal complaints which have come before the 
Secretary during this period is as follows: 
Complaints 
Dismissed on statement of complainant................ : 


Investigated and dismissed by Secretary.............. 19 
Oe ree re ree ere 9 
Adjusted to satisfaction of complainant................ 9 
Abandoned by complainant 
(Want of prosecution by complainant).............. 36 
Filed by Secretary (for future reference, etc.).......... 4 
ee RIEU ids ce cnns comes cawescrdsenenaee 8 
Awaitmne hearme by Committee .......cccsccccccesees 1 
I co ohiid- cine Winerdaveod ached aldo Aim aide wieieiaie lank osc 13 
Referred to Bar Association of City of Boston.......... 26 
MTOPPGG GO GUNET BSSSOCIBUIONE. ...0..6 5 cccccvcccecccetens 21 
NS MI bid ae bch oie iwiwiaisn cib ea mwa eae we eco 1 
Filed in Court (one attorney disbarred, and one 
permitted by Court to resign). ......cccccecsessecs 6 
Te NE Eo 6.5 6 Sb ec cxdavs 161 
es a ee ee 25 
Total formal complaints ........... 186 


In addition to these formal complaints, there have been countless 
informal matters attended to, of which no record was kept. At least 
once or twice a week, the Secretary is called upon by some layman who 
feels that he has a grievance against some lawyer. After questioning, 
it becomes apparent that the lawyer has an office in Boston or in some 
other county which has shown a disposition to handle effectively com- 
plaints against its own attorneys, and the complainant is generally sent 
forthwith to the Grievance Committee of either the Bar Association of 
the City of Boston, or of the bar association for the particular county. 
In such instances, the Secretary has kept no record of the matter, as to 
make out a file card with the attorney’s name on it would mean that the 
card would stay permanently in the files, and might in years to come, 
appear to be a cloud on the record of the particular attorney, when, in 
a the Secretary of this Committee had not gone fully into the com- 
plaint. 

In addition to persons calling at the office of the Secretary with 
complaints, there are many attorneys and others who inquire either in 
person or by letter or by telephone as to general questions of legal 
ethics, proper attorney fees, ete. Such inquiries, as well as the com- 
plaints of persons who prove to be disappointed litigants, are handled 
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with all possible care and patience, and wherever possible, the inquirer 
is sent away feeling that his matter has had the careful attention of “the 
bar association.” In some instances, of course, the inquirer or com- 
plainant is utterly unreasonable, and at times the Secretary finds that 
the individual is merely a chronic complainant, if not in fact a marginal 
case that would well justify inquiry as to the advisability of commit- 
ment. Such people have generally been to every possible bar association 
and to the office of the Attorney General, and to the district attorney 
for one or more counties. Now and again they address long letters to 
the President or to the Supreme Court of the United States. The Secre- 
tary has tried to handle all such matters with firmness and patience, and 
at such times, it has been found helpful not to lose sight of one’s sense of 
humor. 

The Secretary has felt that the Massachusetts Bar Association has a 
duty to give service to all comers if it can possibly be done. He has also 
viewed his responsibilities as two-fold; the first duty being to investigate 
and push forward all proper complaints, and the second being to protect 
honest attorneys from improper attack. As can readily be imagined, the 
handling of such double-barrelled responsibility is not always easy. 


Respectfully submitted, 


LISPENARD B. PHISTER, 
Secretary of the Grievance Committee. 


The repert was accepted with an expression of appreciation of the 
services of the Committee and of its Secretary. 


ELECTION OF OFFICERS. 


The report of the Nominating Committee, as printed on page 2 of the 
MASSACHUSETTS LAW QUARTERLY for January, 1937, was presented and, 
a ballot being taken, the following persons were duly elected for the 
year 1937: 

President, Henry R. Mayo of Lynn; Vice-President, Frederick Law- 
ton of Boston; Treasurer, Horace E. Allen of Springfield; Secretary, 
Frank W. Grinnell of Boston; Members at Large of the Executive Com- 
mittee, Morris R. Brownell of New Bedford; James A. Crotty of 
Worcester, Sybil H. Holmes of Brookline; P. Joseph McManus of Arling- 
ton, Lispenard B. Phister of Boston, Philip Rubenstein of Brookline, 
Romney Spring of Boston, and Richard B. Walsh of Lowell. 

The proposal of the President of the United States relative to the 
Supreme Court of the United States was then discussed, and, on motion 
of Mr. Rosenthal of Pittsfield, the Secretary was directed to take a postal 
ballot of members of the association on the question whether or not they 
approved the President’s proposal that he be empowered to enlarge the 
membership of the Supreme Court. and that the result of the vote thus 
taken be communicated to the members of Congress from Massachusetts. 

Senate No. 218, referred to in the report of the Executive Committee, 
relating to the organization of the bar, was discussed to some extent, but 
no action was taken. 

The report in the morning papers of the legacy in the will of the late 
George R. Nutter, President of the association from 1927 to 1928, of 
$1500 to the Massachusetts Bar Association to aid in the nublication of 
the MASSACHUSETTS LAW QUARTERLY or books or monographs was called 
to the attention of the meeting as the first legacy ever received by the 
association. 

It was Voted to record an expression of appreciation of the legacy 
and of the services of Mr. Nutter to the association, not only as presi- 
dent, but as a member of the Publication Committee of the MASSACHU- 
SETTS LAW QUARTERLY during its entire existence from November, 1915, 
until his death on February 21, 1937. 

The meeting then adjourned. 

FRANK W. GRINNELL, Secretary. 
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THE PAPERS REFERRED TO RELATIVE TO THE PETITION FOR 
RE-ADMISSION OF ARTHUR K. READING. 


COMMONWEALTH OF MASSACHUSETTS. 
SUFFOLK, SS. SUPREME JUDICIAL COURT. 
No. 35943 Law. 
IN THE MATTER OF 
ARTHUR K. READING 
APPLICANT FOR RE-ADMISSION TO THE BAR 
Order of Notice. 

To the Massachusetts Bar Association, the Bar Association of the 
City of Boston and the Middlesex County Bar Association, all in the 
Commonwealth of Massachusetts: 


WHEREAS the matter of the application of the said Arthur K. 
Reading for re-admission to the bar was referred to the Board of Bar 
Examiners under Rule III of the rules of this Court in relation to 
Attorneys;* and whereas the said Board of Bar Examiners have filed 
their report thereon and wherein they find that his intellectual qualifica- 
tions and his legal attainments are sufficient to warrant his admission to 
the bar :** 

NOW THEREFORE, it is ordered that notice be given the said 
Massachusetts Bar Association, the said Bar Association of the City of 
Boston and the said Middlesex County Bar Association, to appear before 
the Justices of this Court to be holden at Boston within and for said 
County of Suffolk on the first Monday of March, next, by serving them 
with an attested copy of this order of notice, fourteen days, at least, 
before said first Monday of March, that they may then and there show 
cause why the prayer of said petition should not be granted. 


By the Court, (Rugg, C. J.) 

CHARLES S. O’CONNOR, Clerk. 

January 26, 1937. 
A true copy. 
Attest, 

CHARLES S. O’CONNOR, Clerk. 

January 26, 1937 
Service accepted by F. W. Grinnell, Secretary, for Massachusetts 

Bar Association, January 30th, 1937. 


* EXTRACT oo RULE 3 IN RELATION TO ATTORNEYS ADOPTED BY THE 
SUPREME JUDICIAL COURT, SEPTEMBER 16th, 1935 


“A person who has been disbarred in this Commonwealth shall not become again an 
attorney except upon an applic ation for admission as an attorney in accordance with 
these rules, filed not earlier than five years after the judgment of disbarment, but such 
an applicant shall file his petition with the clerk of the court for the county in which he 
was disbarred, shall not be affectec 1 by the rules requiring preliminary general and legal 
education, and shall be the subject of report by — board of bar examiners only as to ts 
intellectual qualifications and legal attainments, all other questions being reserved for the 
decision of the court without recommendation excedt as otherwise specially ordered.’ 

** IN THE MATTER OF 
ARTHUR K. READING, 
APPLICANT FOR RE-ADMISSION TO THE BAR. 
Report of Board of Bar Examiners. 

Upon the order of the Court referring the application a them under Rule IIT of the 
Rules of this Court in relation to attorneys, the Board of Bar Examiners report that they 
have heard the petitioner and considered his education record and his record with them 
when he was Ah sercrrnenenns for admission to the Bar in 1912; that in view of his legal 
education and his professional experience, particularly his official experience as District 
Attorney of Mid ilesex County and as Attorney General of the Commonwealth, they find 
it unnecessary to require him to take a bar examination; that they find that his intellectual 
qualifications and his legal attainments are sufficient to warrant his admission to the bar. 

Wittram Haroitp Hitcucock 
Georce S. Tart 
Tames W. SULLIVAN 
Cuartes H. BeckwIitH 
WALTER POWERS 
Board of Bar Examiners. 


oo 
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COMMONWEALTH OF MASSACHUSETTS. 
SUFFOLK, SS. SUPREME JUDICIAL COURT. 
No. 35943 Law. ° 
IN THE MATTER OF 
THE PETITION OF ARTHUR K. READING FOR 
RE-ADMISSION TO THE BAR. 


ANSWER OF THE MASSACHUSETTS BAR ASSOCIATION. 
(Filed February 27, 1937.) 


To the Honorable the Justices of the Supreme Judicial Court: 


Having received an order of notice issued by the court to the Massa- 
chusetts Bar Association to appear to show cause why the prayer of the 
petitioner for re-admission to the bar should not be granted, the Massa- 
chusetts Bar Association answers as follows: 


1. The petitioner was disbarred by order of Mr. Justice Sanderson 
in 1929* as a result of the inquiry before him during a period of fifteen 
days from June 3rd to June 21st, 1929, the inquiry being conducted by 
Hon. Frederick W. Mansfield and Dunbar F. Carpenter, Esq., who were 
designated by the court for that purpose. The inquiry was undertaken 
upon the articles of impeachment which had been prepared by a com- 
mittee of the House of Representatives prior to the resignation of the 
petitioner from the office of Attorney General of the Commonwealth. 
These articles related to the conduct of the petitioner in the office of 
attorney general and were called to the attention of the court by the 
Executive Committee of the Massachusetts Bar Association as the result 
of a consideration of the matter which was described in the report of 
the Executive Committee to the association printed in the MASSACHUSETTS 
LAW QUARTERLY for May, 1929 (pp. 7-8) and for May, 1930 (pp. 1-2). 
The charges thus prepared by the committee of the legislature were 
called to the attention of the court without any prayer or petition for 
disbarment or other specific action, as matters calling for a judicial 
inquiry with a view to such action as the court might “deem expedient 
in the interest of the public welfare”, as stated in the opinion in the 
Casey case, 211 Mass. at p. 191. 


2. Messrs. Mansfield and Carpenter, after their designation by the 
court, devoted almost the entire months of April and May, 1929, to a 
thorough investigation of the evidence and preparation of the case for 
the court. At the hearings before Mr. Justice Sanderson, the whole case 
was tried out with witnesses and exhibits from New York and else- 
where, a deposition taken in London, as well as witnesses and other 
evidence in Massachusetts. The petitioner took the stand and was cross- 
examined by Mr. Mansfield. The petitioner conducted his own case 
because, as he explained to the court. he did not wish to ask the counsel 
who had volunteered to assist him before the legislative committee to 
devote more of their time to his defense. The evidence was taken by 
Mrs. Winsor, the court stenographer, who has since died. No transcript 
of the evidence was ever written out. We have been furnished with the 
files of Mr. Mansfield and Mr. Carpenter of the careful and thorough 
memoranda and summaries of evidence prepared and used by them dur- 


* FINDING AND ORDER. 

I find that the charges against Arthur K. Reading set forth in the twelve articles of 
impeachment, a printed copy of which is annexed to these proceedings, brought by the 
Massachusetts Bar Association, have been established by the evidence. I therefore find 
that he is guilty of gross misconduct within the meaning of St. 1924, C, 134, and I 
hereby direct that an order for his disbarment be entered. 

Grorce A. SANDERSON. 

a ee GS 


June 27, 1929. 
Order entered July 5, 1929. 











ing the trial. There were daily accounts, of varying length, of the trial, 
in the newspapers. A photostat copy of the account of the closing 
arguments as printed in the Boston Globe of June 22, 1929, is hereto 
annexed.* The complete bound files of the Globe and of ‘other papers are 
in the State Library. 

3. Mr. Justice Sanderson found that the charges were sustained 
after a fair trial and we must assume, therefore, that the petitioner was 
justly disbarred on those charges for misconduct in the office of chief law 
officer of the people of the commonwealth 

4. Such being the case, at a meeting of the Executive Committee in 
November, 1936, Messrs. Dodge, Parsons and McAnarney appeared 
before the committee and expressed their belief, and that of others who 
had assisted the petitioner during the original legislative proceedings, 
that he had obeyed the order of court since his disbarment, that he had 
learned much from his severe experience and that his character and 
attitude were such to-day that they were confident that he would conduct 
himself properly and that the public interest would not be injured if he 
were reinstated at the bar. 

We submit that the dominant question for consideration is the public 
confidence in the courts, in the bar and in the office of attorney general, 
a question which is for the court to consider and on which this association 
expresses no opinion. 


Respectfully submitted, 
MASSACHUSETTS BAR ASSOCIATION, 


FRANK W. GRINNELL, Secretary. 
By direction of the Executive Committee. 


Under the by-laws of the association, one-third of the membership of 
the Executive Committee of twenty-five members constitutes a quorum. 
At the meeting of February 20th, 1937, ten members being present and 
the meeting having been called for the "consideration of the petition for 
reinstatement, copy of the order of notice having been sent to each 
member with the notice of the meeting, the members present, unani- 
mously, after extended discussion, adopted the foregoing answer. There- 
after, a copy of the answer was sent by mail to each of the other four- 
teen members of the committee (there being one vacancy) with a request 
for an expression of approval or disapproval. Seven of the members 
thus communicated with have expressly approved of the answer; none 
of the members have expressed disapproval; two of the members 
expressed themselves in favor of the re-admission of Mr. Reading. This 
action of the Executive Committee was reported as above stated to the 
annual meeting of the Massachusetts Bar Association on February 25th, 


_ and the answer read, and the report was accepted and placed on 
e 


FRANK W. GRINNELL, Secretary. 


* This copy is too long to print. 


The Middlesex Bar Association filed an answer substantially similar 
to that of the Massachusetts Bar Association. The Council of the Boston 
Bar Association voted that it did not care to be heard “because it has 
knowledge of no facts not known to the court”. 

The court designated James A. Crotty, Esq., of Worcester to conduct 
the inquiry on behalf of the court before Mr. Justice Qua on June 14th, 
1937. Starr Parsons, Esq., of Lynn represented Mr. Reading. The 
court reserved decision and on June 18, dismissed the petition. 


AN IMPORTANT PRECEDENT. 
In the course of the hearing the court declined to admit in evidence 
letters from members of the bar who were not present, in favor of re- 
admission. 


RESULT OF POSTAL BALLOT OF MEMBERS OF THE 
MASSACHUSETTS BAR ASSOCIATION. 


On March 3, 1937, 1096 postal cards, with return card attached, were 
mailed. The cards read as follows: 


“At the Annual Meeting of the Massachusetts Bar Association 
the Secretary was directed to obtain an expression of opinion from 
the members regarding the President’s proposal that he be em- 
powered to enlarge the membership of the Supreme Court of the 
United States. The President’s message and the bill accompany- 
ing it will be found in the MASSACHUSETTS LAW QUARTERLY for 
January, pages 9 and 16. 

“Please reply promptly. 

FRANK W. GRINNELL, Secretary.” 
March 2, 1937. 
The return card read as follows: 

“Do you favor that portion of the proposed act of Congress 
which empowers the President to enlarge the membership of the 
Supreme Court of the United States? 














eee 
PP 6ieseeaenwws ° 
The answers received are as follows: 

County Yes No 
Barnstable 1 4 
serkshire 1 21 
Bristol 2 38 
Essex 6 42 
Franklin 0 8 
Hampden 5 7 
Hampshire 1 15 
Middlesex 2 32 
Norfolk 1 1 
Plymouth 0 8 
Suffolk 17 340 

(Boston) 

Worcester 6 76 
42 662 
Outside state 5 15 
47 677 
Percentage in favor 06+ 
Percentage against 938+ 


FRANK W. GRINNELL, Secretary. 
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THE NATION-WIDE VOTE OF THE BAR— 
““A ROAR OF DISAPPROVAL.”’’ 
(From the Bar Bulletin.) 
The result of the poll taken by the American Bar Association 
of all lawyers in the United States on the proposal to enlarge the 


membership of the Supreme Court is given below. 


Vote on proposal to increase the membership of the Supreme Court 
as reported by the American Bar Association. 





Yes No % Yes % No 
Vote of Members of A.B.A. 2 563 16,132 14. 86. 
Vote of non-members 11,770 40,021 23. ‘ye 
Combined vote 14,333 56,153 90.4 79.6 


Five lawyers out of every six of the 70,486 lawyers who voted 
in the American Bar Association nation-wide poll expressed them- 
selves as against the proposal to enlarge the Supreme Court. <Ap- 
proximately 96,000 lawyers did not take the trouble to return 
their ballots. 

In no state in the Union did the proposal obtain a favorable 
majority vote, either in the Association’s ballot of its members or 
in its ballot of non-members. 

The ballots taken by the integrated state bars, of which every 
lawyer of the particular state is a member, also showed a revolt 
comparable to that of the members of voluntary bar associations. 


BALLOTS OF INTEGRATED STATE BARS’. 


For Against % Against 
Alabama 313 846 73 
Michigan 990 3405 77 
Montana 82 303 79 
North Dakota 79 349 81 
Oregon 266 1383 83 
South Dakota 82 446 84 
Utah 87 504 85 
Washineton 370 1601 81 
Wvoming 13 115 89 

2,282 8,952 79.6 


1 American Bar Association Journal for May, page 341. 
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No one can miss the significance of the foregoing vote from 
one southern and eight western states. It is not the city lawyer 
but the rural lawyer who is most resolute in his opposition. Where- 
as the lawyers of the distinctly agricultural states of North Da- 
kota, South Dakota and Wyoming voted their disapproval by 81 
per cent, 84 per cent and 89 per cent respectively, the members 
of the Chicago Bar Association, a distinetly urban association, cast 
a negative vote of only 79 per cent. The allegation that it is the 
corporation lawyer—whoever he may be—that is leading the re- 
volt vanishes in the light of the figures. Senators Wheeler of 
Montana, Burke of Nebraska, and McCarran of Nevada, three 
predominantly agricultural states, are as valiant in attack as are 
Senator Walsh of Massachusetts and Senator Copeland of New 
York. 





THE SENATE JUDICIARY COMMITTEE 
RISES TO THE OCCASION. 


THE CONCLUSION OF THE REPORT. 


‘It is a proposal without precedent and without justification. 

‘It would subjugate the courts to the will of Congress and 
the President and thereby destroy the independence of the judi- 
ciary, the only certain shield of individual rights. 

‘‘It contains the germ of a system of centralized administra- 
tion of law that would enable an executive so minded to send his 
judges into every judicial district in the land to sit in judgment 
on controversies between the government and the citizen. 

‘It points the way to the evasion of the Constitution and 
establishes the method whereby the people may be deprived of their 
right to pass upon all amendments of the fundamental law. 

‘Tt stands now before the country, acknowledged by its pro- 
ponents as a plan to force judicial interpretation of the Constitu- 
tion, a proposal that violates every sacred tradition of American 
democracy. 

‘*Under the form of the Constitution it seeks to do that which 
is unconstitutional. 

‘Its ultimate operation would be to make this government one 
of men rather than one of law, and its practical operation would 
be to make the Constitution what the executive or legislative 
branches of the government choose to say it is—an interpretation 
to be changed with each change of administration. 
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‘It is a measure which should be so emphatically rejected that 
its parallel will never again be presented to the free representa- 
tives of the free people ot Ameriea.”’ 

The Report was signed by: 

SENATOR BuRKE, of Nebraska, 
SENATOR CONNALLY, of Texas, 
SENATOR Harcu, of New Mexico, 
SENATOR Kina, of Utah, 
SENATOR MCCARRAN, of Nevada, 
SENATOR O’MAHONEY, of Wyoming, 
SENATOR VAN Nuys, of Indiana, 
Democrats. 

SENATOR Boran, of Idaho, 
SENATOR AUSTIN, of Vermont, 
SENATOR STEIWER, of Oregon, 

Re public ans, 

As this report is one of the important documents in American 
history copies have been obtained from the Government Printing 
Office and are bound up as Section 2 of this number of the Quar- 
TERLY. Ep. 





RESOLUTION OF THE EXECUTIVE COMMITTEE. 

At a meeting of the Executive Committee of the Massachu- 
setts Bar Association on June 18th., 1937, the Seeretary reported 
that the postal ballot of members of the Association, directed to 
be taken by the Association at its annual meeting, on the ques- 
tion of the proposed act of Congress to empower the President to 
enlarge the membership of the Supreme Court of the United States, 
resulted in the receipt of 677 ballots against the proposal and 47 
ballots in favor of it. 

It was thereupon resolved by the Executive Committee 


RESOLUTION. 

The Massachusetts Bar Association approves and thor- 
oughly endorses the report of the Senate Judiciary Com- 
mittee recommending the rejection of the bill to authorize 
the President to enlarge the membership of the Court, and 
is of opinion that the Senate Committee has rendered a 
valuable service to the country, and has met one of its great 
constitutional crises in a manner worthy of the best tradi- 
tions of the Senate of the United States. 

The Association urges the members of the Committee 
and all members of the Senate to make no compromise on 
this issue. FRANK W. GRINNELL, Secretary. 

Copies of this resolution were sent to all Massachusetts Con- 
gressmen. Senator Walsh has presented it to the Senate and re- 


quested that it be printed in the Congressional Record. 
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A PICTORIAL HISTORY OF THE SUPREME COURT 
CONTROVERSY. 


The bar is presumably satiated with literature on the subject 
of the President’s proposals relative to the Supreme Court of the 
United States. The pictorial history in the cartoons from various 
publications is not so familiar, and, as this sort of material is apt 
to be forgotten, we reproduce a series of the most striking pictures 
that we have noticed reflecting various aspects of the news, and of 
the discussion following the news, since February 5th, 1937 
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A Netherlands view of our Supreme Court issue. 
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“THE OLD ISSUE”’. 


(Near the end of the radio address of Senator Carter Glass, of 
Virginia, on March 29th, 1937, which was printed in the “Congressional 
Record” and reprinted in pamphlet form under the title, “Constitutional 
Immorality”, he quoted a few lines from Kipling. Members of the bar 
who are not familiar with these lines may be interested in the following 
more extended quotations from “The Old Issue’, from which Senator 
Glass quoted. It was written by Kipling in 1899 and appears in “The 
Five Nations”.—Ed.) 





All we have of freedom, all we use or know— 

This our fathers bought for us long and long ago. 
Ancient Right unnoticed as the breath we draw— 
Leave to live by no man’s leave, underneath the Law. 
Lance and torch and tumult, steel and grey-goose wing 
Wrenched it, inch and ell and all, slowly from the King. 
Till our fathers ’stablished, after bloody years, 

How our King is one with us, first among his peers. 

So they bought us freedom—not at little eost— 
Wherefore must we watch the King, lest our gain be lost. 
Over all things certain, this is sure indeed, 

Suffer not the old King: for we know the breed. 
Howso’ great their clamour, whatsoe’er their claim, 
Suffer not the old King under any name! 

Here is naught unproven—here is naught to learn. 

It is written what shall fall if the King return. 

He shall mark our goings, question whence we came, 
Set his guards about us, as in Freedom’s name. 

He shall break his Judges if they cross his word ; 

He shall rule above the Law ealling on the Lord. 

He shall peep and mutter; and the night shall bring 
Watchers ‘neath our window, lest we mock the King. 
Hate and all division; hosts of hurrying spies; 

Money poured in secret, carrion breeding flies. 
Strangers of his council, hirelings of his pay, 

These shall deal our Justice : sell—deny—delay. 

We shall take our station, dirt beneath his feet, 

While his hired captains jeer us in the street. 
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Cruel in the shadow, crafty in the sun, 

Far beyond his borders shall his teachings run. 
Sloven, sullen, savage, secret, uneontrolled— 

Laying on a new land evil of the old; 

Long-forgotten bondage, dwarfing heart and brain— 
All our fathers died to loose he shall bind again. 


Here is naught at venture, random nor untrue— 
Swings the wheel full-circle, brims the cup anew. 

Here is naught unproven, here is nothing hid: 

Step for step and word for word—so the old Kings did! 
Step by step and word by word: who is ruled may read. 
Suffer not the old Kings—for we know the breed— 


All the right they promise—all the wrong they bring. 
Stewards of the Judgment, suffer not this King! 


THE UNCONSTITUTIONAL ASPECT OF THE PROPOSAL 
TO ENLARGE THE SUPREME COURT. 

There has been a common, and, in our opinion, mistaken, 
assumption that the President’s bill to enlarge the court was con- 
stitutional, whatever might be the pros and cons on the question of 
policy. The only extended discussion of the unconstitutional aspects 
of the plan that we have noticed is an article by James T. Pugh, 
Esq., of the Massachusetts Bar, which appeared in the Boston Her- 
ald of May 2nd., 1937. In order that this view of the question 
may be considered by the bar, we reprint Mr. Pugh’s article for 
convenient reference. 

It is not always easy to state reasons and it always has been 
true that occasionally there may be unconstitutional actions for 
which there may be no adequate remedy by which to bring the ques- 
tion before a judicial tribunal but we presume the court can de- 
cide somehow by direct decision, what persons constitute the court 
in ease of unconstitutional attempts to add to its membership. 

In substance, Mr. Pugh’s view may be briefly summarized by 
the statement that, as the framework of the government was based 
on three independent branches, it can not be constitutional for 
two of those branches — the Executive and the Legislative, to 
usurp, directly or indirectly, control over the third branch and 
thus change the character of the government. 

We believe this view to be sound and clearly reflected in the 
report of the Senate Judiciary Committee. F. W. G. 
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. MR. PUGH’S ARTICLE. 


The constitutionality of the proposal to enlarge the Supreme 
Court needs to be reconsidered, I think, in the light of important 
developments since it was first presented. The ground then sug- 
gested—the court’s alleged need of assistance—is no longer ten- 
able since publication of the statement of Chief Justice Hughes 
and statistical information about the work of the court, and it is 
now practically conceded that the real purpose of the adminis- 
tration is to effect a change in the decisions of the court. Such 
a broad power over the court is not lightly to be conceded. 

The constitution itself constituted the Supreme Court as one 
of the three co-ordinate departments of the federal government. 
Congress was not granted any power to constitute a Supreme 
Court. It was only granted the power (article I, 8) ‘‘to constitute 
tribunals inferior to the Supreme Court.’’ It was also given 
by the final clause of said section 8, power ‘‘to make all laws 
necessary and proper’’ to carry out the granted powers. The 
power to designate the original number of the judges of the Su- 
preme Court and to enlarge the court as the country grew and 
judicial work required is, of course, readily implied. But the 
general power to enlarge the court at will or for any other pur- 
pose is a different matter and involves other considerations. The 
determination of the original number of justices was a matter of 
legislative discretion, but when the court was once duly established 
it took its constitutional place as one of the co-equal departments 
of the government, entitled to a will of its own in the discharge 
of its constitutional duties and powers and to freedom from the 
interference, direct or indirect, of the other departments. 

We must beware of unconsciously begging the question by 
assuming a general, rather than a limited or special, power of en- 
largement. The rule of reasonableness is to be applied in imply- 
ing powers that are not specifically granted, since Congress was 
not given unlimited powers to do as it willed but was given only 
certain specific powers. It is a fundamental rule of construction, 
based on common sense, that the constitution is to be construed 
and its different provisions interpreted to carry out rather than 
defeat the main intent of the constitution. Its provisions are not 
to be rendered self-destructive or contradictory by any interpreta- 
tion. It is unreasonable, and, therefore, not permissible, to infer 
an intent to grant by mere silence a power to thwart or imperil 
a major purpose of the constitution. 

Beyond any question, a major purpose of the founding fathers 
was to create a federal court of final jurisdiction—a court in fact, 
and not a mere board of approval to give the judicial blessing 
to challenged congressional acts. The lack of a federal judiciary 
was considered a crowning defect in the old Articles of Confedera- 
tion (Federalist, No. 22). In the various state constitutions, no 
effective provision had been made to keep the judiciary independ- 
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ent of the other departments, and the founding fathers had seen 
enough of the abuses of fundamental rights of citizens in states 
which had not kept their courts free from legislative control. Ma- 
dison spoke upon it in the constitutional convention of 1787 and 
wrote of it in the ‘*Federalist,’’ Nos. 46 and 47, with specifie 
illustrations. 

With unusual accord that convention provided in article III 
of the constitution for one Supreme Court whose judges should 
held office during good behavior and receive an undiminishable 
compensation. A proposal to make the judges removable by the 
executive upon request of the Senate and House received only one 
favorable vote (Farrand, Records of the Federal Convention, IT, 
428). Beyond question the fathers sought to make, and to keep, 
the federal judiciary free from the influence, direct and indirect, 
of the other departments in the execution of its judicial powers. 
They meant that ‘‘its acts should never be controlled by, or sub- 
jected, directly or indirectly, to the coercive influence of either of 
the other departments’’ (O’Donoghue v. U.S. 389, U.S. 516, 530; 
Evans v. Gore, 253 U.S. 245, 256). 

Alexander Hamilton wrote, in the ‘‘Federalist’’ No. 78, of 
the imperative need of the complete independence of the judiciary 
in a government, like ours, with a limited constitution. Woodrow 
Wilson in his ‘*Constitutional Government in the United States,’’ 
said, at page 17, ‘‘It is also necessary that there should be a 
judiciary endowed with substantial and independent powers and 
secure against all corrupting or perverting influences; secure, 
also, against the arbitrary authority of the administrative heads 
of the government.”’ 

The word ‘‘court,’’ like ‘‘eases,"’ had a well known meaning 
when the constitution was adopted. <A flexible, adjustable court, 
liable to be increased at will of another department so as to in- 
terfere with stability of the court and prevent uniformity of 
judicial decision and exercise of judicial judgment, was unknown. 

When the Supreme Court was originally completed by the 
appointment and qualification of the justices, the only power of 
Congress with respect to the size of the court, reasonably infer- 
able thereafter, was the power to reduce in ease of vacancies and 
to enlarge the court when and as increased judicial work reason- 
ably might require. Such was the practical interpretation of the 
congressional power down to the present proposal. Such increases 
of judges were in fact made as new states were added and, since 
the justices then sat in circuit, more justices were needed for the 
new judicial districts established. Full details may be found in 
Charles Warren’s great work, ‘‘The Supreme Court in United 
States History.’’ 

That implied and limited power of enlargement still exists. 
But there is nothing to eall for its exercise at this time. Mr. Chief 
Justice Hughes and Mr. Justice Brandeis have recently advised 
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the Congress that no more justices are needed now and that an 
increase would not increase the efficiency of the ecvurt. Since the 
Supreme Court has first-hand knowledge of the essential facts, 
it could not be expected to indulge in favor of the Congress the 
presumption, usual in other eases, of a state of facts which might 
reasonably have led the Congress to exercise a puwer. The court 
has frequently said that it will not shut its eyes to facts which 
every one else knows. The Congress well might weigh the full 
significance of that friendly warning of the distinguished justices 
before it presumes to enlarge the court when an increase will not 
promote efficiency. 

From the above considerations, and others that might be men- 
tioned, a power in Congress to enlarge the Supreme Court for the 
purpose of controlling, directly or indirectly, its decisions cannot 
reasonably be implied from the mere silence of the constitution in 
that respect. Power to do an act cannot properly be inferred from 
the mere fact that it is not expressly forbidden. The constitution 
was not intended as a code of laws. It did not in terms forbid 
for instance, an act of Congress to revise a judicial sentence. As 
Hamilton pointed out in the ‘‘Federalist’’ No. 81, neither the fed- 
eral constitution nor the state constitutions expressly prohibit such 
an act. But, as he well said, *‘In the former, as well as the latter, 
the impropriety of the thing, on the general principles of law and 
reason, is the sole obstacle.”’ 

It may be asked why the constitution did not mention the 
matter. Probably, the framers did not think of it. An action so 
palpably contrary to their purposes and destructive of the inde- 
pendence of a coordinate department of government very likely 
never entered their minds. They did not undertake to forestall all 
possible ingenuity of injudicious zeal. It is significant, I think, 
that none of the great American commentators on the constitution 
**discovered’’ this supreme joker in the constitution—if it be that 
such power exists. An Englishman, bred in a different tradition, 
who expected the legislative power equal to that of the British 
Parliament, which was not in faet granted to Congress, made the 
great ‘‘diseovery.’’ Before Lord Bryce suggested it, our native 
Americans, familiar with the purposes of the framers of the con- 
stitution, apparently never suspected such a power which would 
nullify the intended independence of the court and make it sub- 
servient to the other departments. 

As Woodrow Wilson pointed out in his ‘‘ Constitutional Govern- 
ment in the United States,’’ Salmon P. Chase, as seeretary of the 
treasury, advised President Lincoln that ‘‘greenbacks’’ would be 
legal tender; but afterwards, as Chief Justice Chase, joined with 
the majority of the Supreme Court in holding the legal tender 
acts unconstitutional. And Mr. Wilson there pointed out that 
“The thing might happen with the most conscientious lawyer.”’ 
For, as he indicated, it is one thing to advise as counsel and quite 
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another thing to decide, under argument of counsel and the solemn 
judicial oath, a constitutional question. 

It the Congress, under the pretext of enlarging the court, can 
thus gain control of its decisions through wholesale packing and 
thereby induce a line of decisions satisfactory to the administra- 
tion, then this same Congress—or any future Congress—can again 
increase the justices so as to make certain at all times of a safe 
working majority of the justices. For the proposed maximum limit 
of 15 justices would not bind either this Congress or any subse- 
quent Congress. That facet should not be forgotten, and it seems 
to me to show the real importance of a constitutional amendment, 
rather than a mere act of Congress, if any increase of the judges 
or any limitation of their powers is desired. 

The proposal to increase by only two or three justices instead 
of six, is as unsound in principle as the larger packing of the 
court. It would set the same vicious precedent which could readily 
be followed as and when this or another administration should 
desire. 

The proposed increase, furthermore, might be tested by its ap- 
plication. If it is accomplished and it should thereafter appear 
that the justices were not as complaisant as the administration de- 
sired, this situation would result: A President could consult his 
official judicial forecaster—who would become of major importance 
under such new scheme—as to the probable attitude of the existing 
judges upon, say, ‘‘ Must bill No. 1,’’ and when assured that some 
doubt existed and that for safety two or more additional justices 
would be desirable, could order the Congress to delay action on 
the ‘‘must legislation’’ and to increase the number of justices and 
defer other legislation until the new and ‘‘safe’’ justices had been 
appointed and qualified and a pathway to more certain judicial 
approval securely prepared. What a travesty that would be upon 
justice! What a perversion of the trust to preserve, protect and 
defend the constitution ! 

The constitutionality of such a proposal to enlarge the court 
has not, I believe, been referred to in its opinions. The court has, 
however, held that Congress has no power to prescribe a rule of 
decision for the court or direct it to decide a pending cause in a 
particular way. That was done in a case where Congress attempted 
to limit the effect of a presidential pardon, when presented in evi- 
dence in court. See U.S. v. Klein, 13 Wall. 128, 146, 147. Like- 
wise the court has said that Congress cannot set aside the judg- 
ments of courts or compel them to award a new trial of a case 
(Stephens v. Cherokee Nation, 174 U. S. 445, 478). In Kilbourn 
v. Thompson, 103 U. S. 168, at 194, the court remarked, ‘‘The 
matter was still pending in a court, and what right had the Con- 
gress of the United States to interfere with a suit pending in a 
court of competent jurisdiction?’’ The reasoning of the court in 
Evans v. Gore and O’Donoghue v. United States, cited above, seems 
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to me to lend support to my conclusions. 

The proposed enlargement of the Supreme Court for the pur- 
pose of directing, supervising or controlling its decisions, is, I 
submit, beyond the constitutional power of the Congress. Such 
an attempt to increase the justices would not be merely the bad 
exercise of the implied power to perpetuate the court, but would 
be the usurpation of a non-granted and subversive power over the 
court which clearly was intended to be kept forever independent 
of congressional control and, in my opinion, would be unconstitu- 
tional. 


JAMES T. PuGH. 





SAMUEL GOMPERS ON AMERICAN INSTITUTIONS. 
By HAYES ROBBINS.* 


‘‘Whither are we drifting? There is a strange spirit 
abroad in these times. The whole people is hugging the delu- 
sion that law is a panacea. Whatever the ill or the wrong or 
the ideal, immediately follows the suggestion—enact a law. 

If there is no market for cotton, those interested demand 
a law. 

If there is a financial crisis, a law is demanded to protect 
special interests. 

If wages are low, a law or a commission is the remedy 
proposed. 

Whether as a result of laziness or incom_peteney there is a 
steadily growing disposition to shift responsibility for personal 
progress and welfare to outside agencies.’ 

Samuel Gompers, when he said this more than twenty years 
ago, saw what was coming and dreaded it. His eoneern was not 
about what it would do to ‘‘vested interests’’ but to the common 
man. In that American Federationist editorial of February, 1915, 
he went on to ask: 


‘What can be the result of this tendency but the softening 
of the moral fibre of the people? Many of the things for which 
many are now deludedly demanding legislative regulation 
should and must be worked out by those concerned. Initiative, 
aggressive conviction, enlightened self interest, are the char- 
acteristics that must be dominant among the people if the 
nation is to make substantial progress toward better living and 
higher ideals. . . . Enacting a law and securing the realization 

* After a close acquaintance with Mr. Gompers during the war, and at his request, the 
writer made a study of substantially all his writings, addresses and interviews over a period 
of forty years and embodied the ideas most characteristic of his social philosophy in two 
volumes, “Labor and the Common Welfare” and “Labor and the Employer.’”’ Other 


books by Mr. Robbins are, “The Labor Movement and the Farmer’, “The Making of 
Tomorrow” and “Human Relations in Railroading.” 
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of the purpose the law is aimed to secure are two vastly differ- 

ent matters. ... We must not as a nation allow ourselves to 

drift upon a policy of excessive regulation by legislation—a 
policy that eats at and will surely undermine the very founda- 
tions of personal freedom.”’ 

Would Gompers still have seen it that way, under the sweep of 
events in this later day? What about the last three years? 

The millions who followed Gompers knew that his philosophy 
was not for the moment but for the years. He stuck to it through 
thick and thin,—depressions, booms and pendulum swings of popu- 
lar feeling. He had many intense provocations to change. In his 
lifetime industrial America was revolutionized, radical labor wings 
forever threatened his leadership, powerful employer interests left 
no stone unturned to destroy him, political baits were dangled 
before him. Through all he never lost his bearings nor his hold on 
the wage-earning armies who looked to him for guidanee. During 
a generation at least, for all practical purposes the philosophy of 
the labor movement was what Gompers said it was. It still gives 
the cue to the thinking of multitudes who know, and still other 
multitudes who may not, where it came from. 

The man is not an issue today but his social and industrial 
ideas were never more alive. What his party allegiance would have 
been, or his judgment of labor planks in party platforms, no one 
ean know. The question goes far deeper. In the basie New Deal 
policies and their drift are meanings he had always been able to 
scent from afar. Always he had warned labor of the price to be 
paid for surrender of liberties to a paternalistic state. 

Wage fixing by law and ‘‘compulsory”’ investigation of labor 
disputes he resisted to the limit, as the entering wedge of political 
manipulation for political rather than economie motives. ‘‘Com- 
pulsory’’ arbitration he denounced as a contradiction in terms. In 
his testimony before the United States Commission on Industrial 
Relations in May, 1914, he declared: 

‘“‘The attempts of the government to establish wages at 
which workmen may work, according to the teachings of 
history, will result in a long era of industrial slavery.”’ 

The immediate result might seem a gain for labor, but— 

‘‘Whatever is purchased at the expense of liberty of action 
and personal rights is purchased at a price too dear for any 
free people to afford.’’ 


Gompers favored limiting the power of the courts to issue in- 
junctions in labor disputes, but for reasons the opposite of those 
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which aroused the wrath of the framers of the New Deal when 
N. R. A. and A. A. A. were overthrown. These experiments were 
in the direction of a vast extension of governmental powers over the 
lives and fortunes of the people. Gompers opposed the labor in- 
junction power of the courts for the reason that they meant, to him, 
too great a governmental power over the freedom of action of 
industrial workers. 

He fought employers, but not because they were employers. 
Always it was to gain a point for labor somewhere, anywhere,— 
another lift in the standard of living. ‘‘ All I ask’’, he said in his 
Seventy Years of Life and Labor, ‘‘is to give us the freedom we 
want to work out our own salvation and to give industry the same 
opportunity.’’ The private industry system he believed the best 
tool the workers themselves could utilize, for their own purposes, 
sharing in its vast wealth production through the power of organi- 
zation. No socialistic planned order could deliver any such real 
and tangible results for labor, as he saw it. And Gompers knew 
socialism. In his early days he even learned the German language 
in order to study Karl Marx in the original, but it did not ‘‘take’’. 

Back in 1911, in his report of the American Federation of 
Labor convention in Atlanta, he said: 

‘Our great Federation has uniformly refused . . . to 
rush to the support of any one of the numerous society-saving 
or society-destroying schemes which decade by decade have 
been sprung upon this country ... and are now but ancient 
history. .. . It has pursued its avowed policy with the con- 
viction that if the lesser and immediate demands of labor 
could not be obtained now from society as it is, it would be 
mere dreaming to preach and pursue that will-o’-the-wisp, a 
new society constructed from rainbow materials—a system of 
society on which even the dreamers themselves have never 
agreed.’”’ 

Today Gompers would have faced another set of ‘‘new deals.’’ 
Many of them head directly for something with an old familiar look. 
The same Trojan horse in other trappings had been offered to labor 
many times in his day. He had never missed his guess as to what 
was inside the gift. 

Always he fought efforts to draw the labor movement away 
from its industrial vantage ground into labor-party polities. And 
too much reliance on legislation for the labor fundamentals, he 
warned, would prove a two-edged sword. Necessary in certain 
situations, it was more often a doubtful service even in the hands 
of friendly political powers and always turned against labor by 
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hostile interpreters. Meanwhile, labor would be a Samson shorn of 
the locks of the only strength it could finally depend upon. 

Gompers knew that radical extensions of governmental powers 
sannot be made to work without other and still other steps, in an 
ever-widening regimentation of the industrial life of the people. 
He had seen just this drift take place in countries which had 
embarked upon planned programs of centralized control. What he 
said in the American Federationist of May, 1915, deseribes exactly 
what has been taking place here at home since 1933: 

‘*Regulation of industrial relations is not a policy to be 
entered upon lightly—establishment of regulation for one type 
of relation necessitates regulating of another and then another, 
until finally all industrial life grows rigid with regulations.’’ 
Illustrating the same idea, with special reference to government 

ownership, in an editorial in the Federationist of June, 1915, he 
said : 

‘*Governmental ownership and control like other institu- 
tions grow by what they feed on . . . until the whole is under 
the domination not of the people but of an oligarehy—a 
bureaucracy.’’ 

In the same editorial, speaking of plans to nationalize bakeries 
in New South Wales, Gompers ealled attention to the arguments 
for taking over more branches of industry: 

‘It is pointed out that governmental operation of bakeries 
ean be made more effective by extending state control to flour 
mills. Thus one step in government regulation leads to another 
and another. ... As a matter of fact ... made infinitely 
worse by government ownership and econtrol.”’ 

He might have been tracing the course of A. A. A. and N. R. A., 
from simple and ‘‘emergency only’’ beginnings to the huge mechan- 
isms which were still reaching out for wider control when the halt 
was called and are in line for revival whenever and if judicial 
decisions can be reversed. 

Samuel Gompers was a firm believer in our constitutional 
system. Back in 1910, in his report of the Federation convention 
in St. Louis, he gave the labor world his grounds of distrust of 
centralized control and encroachments of one branch of the gov- 
ernment upon another: 

“‘The great statesmen who reared the structure of our 
republic conceived the idea of providing three separate, distinet 
and coordinate departments of government, the legislative, the 
executive and the judicial. Each of these departments was 
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designed to be within itself absolutely independent of the 
other, exercising supreme and exclusive jurisdiction in its 
respective sphere, and yet all were intended to be interde- 
pendent. 

‘‘No similar experimentation with government had ever 
been attempted in other lands. This new plan was born out of 


the iron law of necessity. .. . The cardinal idea, the thought 
that inspired all . . . was to show the whole world that no one 


man was or could ever be wise enough or good enough to con- 
trol the destinies and the welfare of other men. That cardinal 
point must be clearly understood for a comprehension of the 
basie principles upon which our republie was founded.’’ 


How does that Lineolnesque principle square with the ‘‘must’’ 
orders of the executive department to the legislative, in the last 
three years? Could the keen mind that had always fought domina- 
tion have seen anything in the stream of dictated, and for the most 
part unread, legislation except—for whatever motive or supposed 
necessity—the ‘‘control by one man of the destinies and welfare of 
other men?’’ The purpose of that control, a planned regimentation 
of industry and agriculture, though delayed for the time being has 
never been renounced and is clearly in sight by the road either of 
constitutional amendment or changes in the Supreme Court. 

America meant, to labor’s foremost statesman, the assured 
freedom and independence of the individual which would make any 
such fate of the democratic experiment forever impossible. Was he 
justified in his faith? It lasted, at any rate, to the end. It was 
fourteen years after that declaration in St. Louis that he put this 
climax to the philosophy and labors of a lifetime in the last words 
he is known to have uttered: 


‘“*God bless our American institutions !’’ 





‘““DUNNING’S RESOLUTION.”’ 


(By Walter Lippmann in the “Boston Globe” of May 6, 1937.) 
(Reprinted by Permission.) 

In 1780, during the revolt of the American colonists, there 
was laid before the House of Commons, sitting as committee of 
the whole, a resolution which summed up in the fewest possible 
words the great issue of that day. The resolution said: 

‘*That it is necessary to declare that the influence of the Crown 
1as increased, is increasing and ought to be diminished.’’ 

The resolution was introduced by Joseph Dunning in support 
of a petition from the people of York protesting against the ex- 
cessive expenditures and the arbitrary government of King George 
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III. Though Lord North, the King’s Minister, opposed Dunning’s 
resolution William Pitt and Charles James Fox favored it and 
by a vote of 233 against 215 the House of Commons passed the 
resolution. 

The resolution must always be interesting to Americans be- 
eause it reflected the sentiment in England which made it im- 
possible for George III to use all his powers to erush the rebellion. 
But it has a particular interest at this time because of the argu- 
ment which Dunning used to Parliament in upholding the York 
petition against excessive expenditures. 

Independent of the great objects which the petition recom- 
mended to the care and attention of Parliament there was one 
great fundamental point on which they hinged, that of setting 
limits or paring down the increased, dangerous and alarming in- 
fluence of the Crown and an economical expenditure of the pub- 
lie money. In one point of view both these objects might be fair- 
ly consolidated into one great principle. For instance, if the 
public money was faithfully applied and frugally expended that 
would release the influence of the Crown; if, on the other hand, 
the influence of the Crown was restrained within its natural and 
constitutional limits it would once more restore that power which 
the Constitution had vested in the House, the inquiring into and 
controlling the expenditure of publie money. 

This passage is worth reading not once, but many times. For 
though the words are a bit old-fashioned to our ears they are 
packed full with the lesson learned by Englishmen over many 
centuries of struggle to achieve their constitutional liberties. 

Dunning saw, and a majority of the House of Commons 
agreed with him, that in order to set limits upon and to pare 
down ‘‘the increased, dangerous and alarming influence’’ of the 
executive, it was necessary for parliament to regain its control 
over the expenditure of public money. He pointed out that be- 
cause the legislature had given the executive a blank check for 
spending, the arbitrary power of the executive had increased: 
that if the legislature insisted upon economy, it would not only 
save money, but would restrain the influence of the executive 
within ‘‘its natural and constitutional limits.”’ 

The issue which Dunning raised is the paramount issue in 
Washington today. Once again, after a century and a half of 
constitutional government, we have an executive whose personal 
power is greater than any that was ever conceived as possible in 
the chief official of a constitutional state. Once again we see that 
this personal power is increasing. Once again we see that it is 
increasing because the executive has obtained control of publie 
expenditures and is using the power of money to coerce the other 
branches of the government. Once again we have come to the 
point where the increasing personal power of the executive ought 
to be diminished, and once again the essential procedure of liberty 
is to restore the legislature’s control over public money. 
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Some one should introduce Dunning’s resolution into this 
Congress as the preliminary to a resumption by Congress of its 
authority to say how much money the President should spend. 
It makes comparatively little difference whether Congress cuts 
the appropriations 10 percent or 7 percent, or whether it appro- 
priates one billion or one billion and a half for relief. What 
does matter is that Congress shall once again determine by law, 
that the President shall cease to determine by his personal and 
arbitrary discretion, how much money shall be spent. For in so 
far as Congress gives the President a blank check to make ex- 
penditures as he sees fit, his power to punish and to reward is so 
great that only heroes in Congress can use their independent 
judgment. Important as it is to balance the budget, it is much 
more important to re-establish the self-respecting independence of 
Congress. For that reason the movement to retreneh has a signi- 
ficance far beyond the saving of a few hundred million dollars. 
It is an essential, perhaps it is the crucial, proceeding by which 
the headlong descent into personal government can be stopped... . 

No doubt it is all very amiable and well meaning and is sin- 
cerely intended to make life better for the people. But it is 
personal government, beyend anything contemplated in our Con- 
stitution or in any other Constitution of a free people, and it can 
lead only, like all other personal government in the past, from 
arbitrariness through confusion to tyranny. So close are we to 
this development of personal government that as yet we barely see 
the forest for the trees. But if we look at it as a whole we must 
be startled at the extent to which the restraints of free govern- 
ment are being destroyed, and before it is too late, before Mr. 
Roosevelt has landed us amiably in a confusion which only a 
ruthless hand ean eure, we shall have to proclaim, like Joseph 
Dunning, that his power has increased, is increasing, and ought 
to be diminished. 





MATTERS REFERRED TO THE JUDICIAL COUNCIL BY 
THE LEGISLATURE. 

The legislature referred four subjects to the Judicial Council 
with a request for recommendations in regard to them in its next 
annual report. 

First, the resolve (Senate 218) to request the Supreme Judicial 
Court ‘‘to provide by rules for the organization of all present and 
future members of the bar... as a self-governing body subject 
to the constitutional authority and rules of said court to be known 
as the Bar of Massachusetts’’ with annual dues not to exceed five 
dollars per annum to meet the expenses of the bar. The full text 
of the resolve with the petition and an explanatory note was 
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printed in the QuaRTERLY for January, 1937 (pp. 5-8). Two bills 
for a more detailed statutory organization of the bar, introduced 
by Wyeliffe C. Marshall, Esq., and numbered House 139 and 
House 219, were also referred to the Judicial Council. 

Second, several bills relative to the attachment of wages. 

Third, a bill relative to liability for air-craft accidents. The 
American Law Institute has drafted a model act on this subject. 

Fourth, a bill relative to liens for materials (House 979). On 
this subject, the report of the special commission which drafted 
the lien act (House 1600 of 1915) is to be studied 

Suggestions in regard to any of these matters will be weleomed 
by the Couneil. 


A NEW ACT AFFECTING EXECUTORS AND 
ADMINISTRATORS. 


The act of 1937, ce. 406, will be of interest to executors and 
administrators. It amends G. L., ¢. 228, see. 5, which provides that 
an executor cannot be cited in to defend a case pending against 
the deceased at the time of his death after the lapse of a year from 
the time when he gave bond. The new act amends this section by 
adding a provision allowing a court of equity to extend this time 
where justice and equity require it, and where the plaintiff is not 
chargeable with neglect. It contains this provision : 

‘Tf at the hearing of such a bill in equity it shall be 
made to appear to said court that the legal representative of 
the. deceased person within nine months of his appointment 
failed to notify in writing the petitioner of such death and 
failed within said nine months duly to suggest such death 
in such action, such facts may be sufficient ground for grant- 
ing the relief herein authorized.’’ 

The practical effect of this new act will probably be to require 
an executor to give notice to plaintiffs in eases pending against the 
deceased of the death of the defendant or run the risk that a court 
of equity will allow him to be cited in even after the expiration of 
the year from the time when he gave bond. 

This act seeks to relieve the position of a plaintiff who has 
properly brought an action but who finds himself out of court 
because, without his knowledge the defendant has died while the 
action was pending and the year has elapsed from the time when 
the exeeutor gave bond. 
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Bills had been filed with the legislature to remedy this situation 
by providing that executors must give notice to plaintiffs in pend- 
ing cases of the death of the defendant, and that the one year within 
which executors must be cited in should not start to run until the 
giving of such notice. Such a remedy would, however, break down 
too far the present policy of the law that one year from the time 
when an executor gives bond is the limit both for bringing new 
actions against him or for citing him in in pending actions, and 
would cause uncertainty in the closing up of estates. The present 
law requiring original actions against an executor to be brought 
within a year from the time when he gave bond (G. L., ¢. 197, see. 9) 
contains a relieving section (see. 10) permitting a court of equity 
to extend that time in appropriate cases. The legislature in this 
new act wisely followed the precedent of that section and added a 
similar relieving provision to the law governing the time within 
which executors must be cited in in pending eases. 

Under the present law (without the new act above described) 
the only remedy open to a plaintiff who finds himself out of court 
because the defendant has died and a year has elapsed from the 
time when his executor gave bond is to bring a new suit against 
the executor and seek to avail himself of the relieving clause (G. L., 
e. 197, see. 10) permitting suit to be brought late in appropriate 
cases. However, that relieving clause in terms applies only to the 
case of a plaintiff ‘‘ whose claim has not been prosecuted within the 
time limited by the preceding section’’, and there is doubt whether 
it applies to a case where the real trouble is not that an original 
action had not been brought on time, but is rather that in a pending 
action against the deceased an executor had not been cited in on 
time. Furthermore, the one year statute of limitations governing 
motor vehicle cases would often prevent this form of relief, even 
though by G. L., ¢. 260, see. 10, in eases where the party causing 
the injury has died within such year, the one year period is extended 
to permit suits against the executor within a year from the time 
when he gives bond, but not within six months. 

Nichols v. Pope, 287 Mass. 244, 246, was a case where a plaintiff, 
finding himself out of court in the cireumstances above described, 
tried to bring a new suit under the provisions of G. L., e. 197, see. 10. 
This was not a motor vehicle case and no one year period of limita- 
tions was involved. The court cast doubt on whether the case was 
properly within the terms of said section 10, but passing over that 
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point denied relief, even though it appeared that the defendant’s 
insurance company had taken some pains to prevent the plaintiff 
from learning of the death of his defendant. 

The new act seems to furnish an adequate remedy, and merely 
adds a provision permitting, subject to the discretion of a court of 
equity, the citing in of an executor after one year, to balance the 
present provision of the law permitting, subject to the same dis- 
eretion, original suits against an executor after one year. 


Motor-Vehicle Death Cases. 


This same act also corrects a situation in regard to the one year 
statute of limitations in motor vehicle cases as affecting claims for 
death. It amends G. L., ce. 260, see. 10 to make it clearly applicable 
to death cases. That section applies to cases where the party eaus- 
ing the injury dies within a year, and extends the time for bringing 
the action by permitting action against the executor within a year 
from the time when he gives bond, but not within six months. It 
has been held applicable to injury cases, Gallo v. Foley, Mass. Adv. 
Sh. (1936) 2337, but not to death cases, Bickford v. Furber, 271 
Mass. 95, on the ground that under the death statute the time 
within which action must be brought is part of the right and not 
of the remedy. The new act merely makes the law the same for 
both eases. 

The present law governing motor vehicle death cases needed 
this change. If a strict one year period of limitations prevails the 
available time may be seriously shortened by the death within such 
year of the person causing the injury. The plaintiff cannot there- 
after bring action, not only until the appointment of an executor, 
but until six months from the time when he gives bond (G. L., e. 197, 
sec. 1), and meanwhile the one year period of limitations will often 
have elapsed. 

In order to accomplish its object effectively, the new act also 
inserts in the death statute (G. L., ¢. 229, see. 5) a reference to 
G. L., e. 260, see. 10 in order to prevent any inconsistency between 
them, in view of the provisions of G. L., e. 260, see. 19 that that 
chapter does not apply to any special limitations inconsistent with it. 


June, 193 LAURENCE CuRTIS. 














39 


JUDGE WHITING’S RECENT RULINGS AS TO WATER 
LIENS ON REAL ESTATE. 
Extract From a Circu.arR LETTER TO MEMBERS OF THE 
MASSACHUSETTS CONVEYANCERS’ ASSOCIATION. 


‘*House Bill No. 776, the petition of the Commissioner of 
Corporations and Taxation, proposed to repeal in its entirety the 
Water Lien Statute. The subject matter of this bill was, by 
Chapter 12 of the Resolves of the current year, referred to the 
Special 1937 Commission on Taxation and Publie Expenditures. 
Hon. Joseph R. Cotton is Chairman of this Commission and Thomas 
R. Tomlinson of Brookline is its Seeretary. Representative Arthur 
1. Burgess, House Chairman of the Committee on Taxation, is also 
a member of the Commission. 

‘* Aside from ali former objections to the statute, a new and 
obvious argument for its repeal is the fact that now water charges 
are to be added to the general tax account to the end that one 
sale may be had for the non-payment of all unpaid assessments 
and charges, including those for water, and so many reasons may 
be assigned for the invalidity of water liens as the same are now 
handled, that there is serious danger of invalidating a great num- 
ber of tax sales. 

‘In view of . . . the faet that the whole matter is now before 
a special commission, and because of the general interest of the 
conveyancing profession in the water lien situation, it seemed de- 
sirable to send to the members the enclosed copy of a memorandum 
filed by Judge Whiting of the Superior Court in a recent case 
heard in Hampden County, in which the Court discusses the 
validity of water liens as against a mortgagee of the real estate. 


Frepverick W. Kurtn, Secretary.’’ 


ABSTRACT OF JUDGE WHITING’S RULINGS. 


“‘Tt is the general rule in this Commonwealth that there is no 
relief in equity against the collection of taxes. . . . 

‘«*A lien for water rates is neither a tax nor a special assess- 
ment for particular benefits. It is a method of securing a collee- 
tion of a charge, arising from the use of real estate, of a public 
utility essential to the health and safety of the community.’ It 
follows from this that the bringing of a bill in equity to enjoin 
the enforcement of a water lien is not an improper procedure. . . 

‘*Several situations arise in the cases before me. 

1. Certain mortgages were executed and recorded prior to the 
enactment of the lien statute. 

I rule that in such eases there is no water lien superior to the 
rights of the mortgagee in the land. 
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2. Certain mortgages were executed and recorded by mort- 


gagors who were not the owners at the time the water was fur- 
nished. 

I rule that in such cases there is no water lien superior to the 
rights of the mortgagee in the land. 

3. Certain mortgages were executed and recorded by the 
mortgagor who was the owner at the time the water was furnished 
but the mortgage was recorded at such an early date that a lien 
for water supplied before the recording could not be enforeed 
against the mortgagor’s interest. 

I rule that in such cases there is no water lien superior to the 
rights of the mortgagee in the land. 

4. Mortgages executed and recorded subsequent to the time 
the water was furnished for which a lien is claimed and where 
the time for enforcing the lien against the owner had not expired. 

I rule that in such cases the water lien is superior to the in- 
terest of the mortgagee. 

5. In certain cases the mortgage has not been foreclosed. 

I rule that in such cases a sale should be permitted which 
would not affect rights of the mortgagee as set forth in Paragraphs 
i, 2 ane 3,’’ 





THE MASSACHUSETTS REPORTS. 

The reports are now more than two years behind, to the great 
inconvenience of the courts and of the bar. The Judicial Council, 
in its Twelfth Report, recommended that the control over the pub- 
lication of the decisions be in the hands of the Supreme Judicial 
Court with authority to employ an adequate staff of reporters, 
proof-readers and indexers. The President of the Association to- 
gether with Senator McSweeney subsequently filed a bill to pro- 
vide that the appointment of the Reporter should be in the hands 
of the Supreme Judicial Court. The bill passed the Senate, but 
was killed in the House. Massachusetts is far behind other states 
in this matter. The First District Eastern Middlesex Bar Associa- 
tion has adopted a resolution, which was sent to this association. 
Meanwhile, the West Publishing Company has begun to issue 
volumes, as is done in some other states, of Massachusetts decisions 
consisting of reprints from the Northeastern Reporter. Thus a set 
of unofficial Massachusetts Reports is coming into use to compete 
with the state reports because of the delay in the official volumes. 
This may have unfortunate consequences in the matter of citations, 
ete. 
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RESOLUTION. 

Be Ir Reso_vep by the First District Eastern Middlesex 
sar Association, at a meeting duly called and held on this twenty- 
eighth day of April, 1937, a quorum being present, as follows: 

First: That there now is, and long has been, delay in publica- 
tion of bound volumes of Decisions of the Supreme Judicial Court 
of Massachusetts, known as the Massachusetts Reports. 

Second: That such delay appears to this Assvuciation to be un- 
reusonable and unnecessary. 

Third: That from an analysis (a copy of which is hereto an- 
nexed)* of certain facts relating to the last seventeen volumes of 
said Reports it appears: 

(a) That six volumes of the Reports were issued in 
1932, three volumes in 1933, three volumes in 1934, three volumes 
in 1935, two volumes in 1936, and no volume thus far in 1937. 

(b) That since December 28, 1931, the shortest period of 
time that has elapsed between the date of a decision and its avail- 
ability to the bench and bar in a bound volume has been 253 days, 
the longest time 625 days, and the average time 349 days. 

(ec) That since 1933 there has been a steady and sub- 
stantial increase in the lapse of time between decision and perma- 
nent publication. 

(d) That the bench and bar now have available no volume 
of the Massachusetts Reports containing a case decided during the 
past 761 days. 

Fourth: That such delay is inimical to the convenience and 
best interests of judges, lawyers, and the public; results in un- 
certainty and confusion as to what the law is; and tends to impede 
justice and to foster injustice. 

Fifth: That the availability of various advance publications 
of said decisions is only a fractional offset to said delay, because 
of their expense, comparatively limited distribution, difficulty of 
citation, bulk, awkwardness, and temporary character. 

Sixth: That this Association has not concerned itself with the 
political, economic, or mechanical aspects of the problem, but sub- 
mits that no one or all of these should weigh against the public, 
judicial, and professional considerations involved. 

Seventh: That the Secretary of this Association transmit a 
copy hereof to His Excellency the Governor, to the Honorable the 


Supreme Judicial Court for the Commonwealth, and to the reporter 
of Decisions. 


*Not reprinted here. 
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THE DAY-TO-DAY REPORT BY A MODERN JOURNALIST 
OF THE PHILADELPHIA CONVENTION OF 1787, 
WHICH DRAFTED THE CONSTITUTION 
OF THE UNITED STATES. 


In 1928, Charles Warren published his volume entitled, ‘‘The 
Making of the Constitution,’’ showing the contemporary develop- 
ment of constitutional ideas and the popular views in regard to 
the matter as reflected in correspondence and in the press while 
the convention was going on from day to day. As all the meet- 
ings of the convention were private, there were no current reports 
at the time of the proceedings of this gathering of pioneers in 
the art of modern representative government. 

With the constantly increasing public interest in the contents 
and history of the Federal Constitution and in the meaning of, 
and reasons for, its various provisions and their judicial interpre- 
tations,—an interest which has been greatly stimulated by the 
Supreme Court controversy,—the Christian Science Monitor is 
printing a daily report by a modern journalist of the proceedings of 
the Convention of 1787 as part of the one hundred fiftieth anni- 
versary of the convention. The reports, beginning in the Monitor 
of May 20th., 1937, with the proceedings of the convention on May 
19th., 1787, are readable and illuminating, as well as brief, and 
are accompanied by more than fifty portraits of members of the 
convention by Dwight C. Sturges, as a result of careful study of the 
existing portraits as well as the record and character of the men 
thus represented. 

We take pleasure in calling the attention of our readers to 
this series of reports and in quoting from the Monitor of May 21st. 
the following account of their preparation by Tully Nettleton, staff 
correspondent of the Monitor. F. W. G. 

‘*Tully Nettleton nursed an idea for seven years in order to 
give readers of The Christian Science Monitor a press gallery seat 
at the Constitutional Convention. 

‘*Already a student of government, a subject in which he 
majored with Phi Beta Kappa marks at the University of Okla- 
homa, Mr. Nettleton was reading for his own background, as a news- 
paperman and member of the Monitor staff, James Madison’s ‘ De- 
bates in the Federal Convention of 1787.’ It oceurred to him that 
here were the materials of a gripping serial if marshaled and told 
in day-to-day order according to the technique of modern news 
reporting with its accompaniment of human interest and political 
interpretation. 
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*‘That was 1930. The lengthy journals underwent a reread- 
ing. Then began research and wider reading about the origins of 
the Constitution and its setting in history. About 1934 he was 
ready to begin writing. During his spare time for two years he 
ereated a growing pile of manuscript. 

‘*Largely he worked from the Madison record as revealed in 
the ‘Formation of the Union,’ published by the Government Print- 
ing Office in 1927. But he compared the notes there assembled also 
from Rufus King, James McHenry, Robert Yates, William Pater- 
son and Alexander Hamilton. 

‘*He scanned character sketches which William Pierce, a mem- 
ber of the convention, made of his colleagues, and read and made 
notes of biographies of all the more active participants. He 
studied the works of Charles Warren, Prof. Max Farrand, Robert 
L. Sehuyler, Charles A. Beard and James M. Beck on the making 
of the Constitution. 

‘‘He pored over files of ancient newspapers in the rare book 
collection of the Library of Congress. He visited the scene of the 
convention in Philadelphia. He digested the story of ratification 
and addition of the Bill of Rights from Elliott’s ‘Debates’ and 
other sources. 

‘‘The extent and earefulness of research which have gone into 
the preparation of these articles are the Monitor’s earnest of an 
effort for maximum accuracy. Mr. Nettleton is stationed in Wash- 
ington, D. C., as an editorial writer for the Monitor and repre- 
sentative of its weekly magazine section.’’ 


STATE TAX-PAYERS’ SUITS—CHAPTER 157 OF THE 
ACTS OF 1937. 
AN ACT PROVIDING FOR ENFORCEMENT OF CERTAIN PROVISIONS 
OF LAW RELATIVE TO STATE FINANCE. 


Whereas, The deferred operation of this act would tend to 
defeat its purpose, it is hereby declared to be an emergeney law, 
necessary for the immediate preservation of the public convenience. 

Be it enacted, etc.: 

Chapter twenty-nine of the General Laws is hereby amended 
by inserting after section sixty-two, as appearing in the Tereenten- 
ary Edition, the following new section :— 

Section 63. If a department, commission, board, officer, em- 
ployee or agent of the commonwealth is about to expend money or 
ineur obligations purporting to bind the commonwealth for any 
purpose or object or in any manner other than that for and in 
which such department, commission, board, officer, employee or 
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agent has the legal and constitutional right and power to expend 
money or incur obligations, the supreme judicial or superior court 
may, upon the petition of not less than twenty-four taxable inhab- 
itants of the commonwealth, not more than six of whom shall be 
from any one county, determine the same in equity, and may, 
before the final determination of the cause, restrain the unlawful 
exercise or abuse of such right and power. 





DISCUSSION OF THE ADVISORY OPINIONS AS TO THE 
INITIATIVE PETITIONS FOR AMENDMENT TO THE 
CONSTITUTION RESTRICTING THE USE OF MOTOR 
VEHICLE TAXES AND PROVIDING A TAX LIMITA- 
TION ON REAL ESTATE. 

In the QuaRTERLY for October, 1936 (pp. 47-48), a protest 
against these two petitions on constitutional grounds was printed. 
The legislature recently requested advisory opinions of the justices 
as to the constitutionality of each of these petitions and the justices 
advised the legislature that the proposed amendment relative to 
motor vehicle taxes was unconstitutional and not within the scope 
of an initiative petition under the forty-eighth amendment. The 
justices also advised the legislature that in their opinion the 
description of the proposed amendment relative to real estate did 
not ‘‘fairly state the substance of the proposed amendment’’ on 
the petition, as required by the forty-eighth amendment. Accord- 
ingly, the petition was invalid. 

As both of these petitions involve questions of far-reaching 
importance, as there is a great lack of familiarity with the econ- 
stitutional requirements of the initiative and referendum amend- 
ment, and as the opinions of the justices will not appear in the 
official reports for a considerable time, the two opinions, numbered 
**Senate 458’’ and ‘‘Senate 459’’, are reprinted here for the in- 
formation of the bar. 

We have been asked by various persons whether the reasons 
stated in the opinions are conclusive or whether other initiative 
petitions in some different form could be filed which would avoid 
the reasoning of the court. The reasons given in the opinion, 
Senate 458, as to the petition relative to motor vehicle taxes seem 
clearly conclusive on that subject. 

As to the opinion, Senate 459, providing for a tax limitation 
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on real estate of 244%, the opinion of the justices, while stating 
that the petition was invalid because of an inadequate description, 
leaves certain other questions unanswered because unnecessary in 
view of the inadequate description. These questions appear on 
page 3 of Senate 459. 

The third question was: 


‘‘Would the submission of the foregoing proposed 
Amendment to the vote of the people under the provisions 
of Article XLVIII of the Amendments to the Constitution 
of the Commonwealth be in violation of the fourth para- 
graph of section 2 of that part of said Article XLVIII cap- 
tioned ‘THE INITIATIVE. II. Initiative Petitions.’ for 
the reason that such section was the subject of the petition, 
or for any other reason ?”’ 

As the court did not consider it necessary to answer this ques- 
tion at this time and as it may arise again in future in connection 
with some other petition, we submit our own opinion with our 
reasons for it for future reference. 

In the advisory opinion relative to motor vehicle taxes, Senate 
458, the justices said, 

‘The general supervision of ways and means for the needs 
of the Commonwealth was reserved to the General Court”’ 
and the Constitution must be ‘‘construed broadly in order 


to effectuate the basie principles of government established 
by it.’ 

Accordingly, the court said, 

‘‘In general the aim of’’ the exeluding clause in the initia- 
tive ‘‘was to prevent resort to the initiative in order to 
segregate public moneys or the public revenue to any narrow 
purpose. We think the provisions of said section 2 were 
designed to prevent any interference with that general 
plan by means of the initiative.”’ 

We submit that this reasoning applies also to the proposal to 
limit ‘‘the general supervision of ways and means for the needs of 
the Commonwealth’’ by an arbitrary tax limitation of 244% on the 
largest single source of tax revenue in the Commonwealth. 

As was stated in the October QuARTERLY above referred to 
(on p. 48): 

The proposal seems to raise a constitutional question calling 
for an advisory opinion of the justices. The forty-eighth amend- 
ment IT, § 2, { 4, provides that: 
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‘*No part of the constitution specifically excluding any 
matter from the operation of the popular initiative and 
referendum shall be the subject of an initiative petition; nor 
shall this section be the subject of such petition.’’ 

Paragraph 1 of ‘‘this section’ (§ 2) provides that 

‘“‘If a law approved by the people is not repealed, the 
General Court shall raise by taxation or otherwise and shall 
appropriate such money as may be necessary to carry such 
law into effect.’’ 

There is no limitation on the taxing power which the General 
Court is thus directed to use, except the previously existing provi- 
sions of the constitution in Chap. I, § 1, art. 4, which authorizes the 
legislature ‘‘to impose and levy proportional and reasonable assess- 


ments, rates and taxes upon all... estates .. . and also to impose 
and levy reasonable duties and excises .. . for the public service in 
the necessary defense and support of the government ... and the 


protection and preservation of the subjects thereof’’. 

The proposal to ham-string the legislature in providing for 
the publie service in the defense and support of the government 
and the protection and preservation of the people by an arbitrary 
limit of 214% on real estate seems to be a limitation of the manda- 
tory direction in the first paragraph of section 2 already quoted, 
and as that direction is part of said section 2, any limitation of the 
legislative power to carry out that direction seems specifically 
excluded from the initiative. If this is so, the opinion of the 
justices should be requested again before any amendment of this 
character is considered by the legislature if any future initiative 
petition should be filed. 

The signature machinery of the initiative is the highest- 
powered car on the roads of government. The Constitutional Con- 
vention of 1917 and the people who ratified the 48th amendment 
wisely provided reasonable brakes for this ear, in the form of the 
excluding clauses, referred to above, to prevent the Commonwealth 
from being crippled by petition-signers who do not realize the effect 
of their proposals. Otherwise the legislature might be tied up with 
all sorts of contradictory and conflicting restrictions to the point of 
absurdity. 

The publie is indebted to former representative Fitz-Henry 
Smith, Jr., for first suggesting constitutional doubts as to these 
two initiative petitions. 

F. W. GrInneELL. 
































SENATE . . . . No. 458 








Che Commonwealth of PBassachusetts 





OPINIONS OF THE HONORABLE THE JUSTICES 
OF THE SUPREME JUDICIAL COURT RELA- 
TIVE TO AN INITIATIVE PETITION FOR AN 
AMENDMENT TO THE CONSTITUTION RE- 
STRICTING THE USE OF MOTOR VEHICLE 
FEES, LICENSES AND GASOLINE EXCISE 
TAXES. 





SenaTE, May 20, 1937. 


Whereas, There purports to be pending before the 
General Court, under the provisions of Article XLVIII 
of the Amendments to the Constitution of the Common- 
wealth relative to the Initiative, a certain matter, which 
has been referred to. its Committee on Constitutional 
Law, purporting to be an initiative petition for an Amend- 
ment to the Constitution restricting the use of the pro- 
ceeds of certain revenues derived from motor vehicle 
registration fees, licenses and gasoline excise taxes, ex- 
cluding only a motor vehicle excise tax, printed as current 
House document numbered three hundred and eighty- 
five, a copy whereof is herewith submitted; and 

Whereas, Grave doubt exists as to whether or not the 
proposed measure makes a specific appropriation of 
money from the treasury of the Commonwealth and is 
thus excluded from proposal by initiative petition; and 

Whereas, Grave doubt exists whether or not the subject 
matter of the proposed Amendment to the Constitution 
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restricts the power of the General Court to raise by tax- 
ation or otherwise and appropriate such money as may 
be necessary to carry a law approved by the people into 
effect as required in section 2 of that part of Article 
XLVIII of the Amendments to the Constitution of the 
Commonwealth captioned ‘‘THeE Initiative. J]. Initia- 
tive Petitions.”’, thereby in effect amending said section 2 
and making the provisions thereof the subject matter 
of an initiative petition in violation of the provisions of 
said section 2; and 

Whereas, Grave doubt exists whether the proposed 
Amendment to the Constitution, if adopted, would not 
be in violation of section 10 of Article I of the Constitu- 
tion of the United States as constituting a law impairing 
the obligation of the contracts of those who hold the 
bonds, notes and other evidences of indebtedness of cities 
and towns within the Commonwealth issued after Janu- 
ary first, nineteen hundred and thirty-seven, and prior 
to the adoption of said Amendment; therefore be it 

Ordered, That the opinions of the Honorable the Justices 
of the Supreme Judicial Court be required by the General 
Court on the following important questions of law: — 

(1) Does the proposed Amendment to the Constitu- 
tion, as it appears in said House document numbered three 
hundred and eighty-five, make a specific appropriation 
of money from the treasury of the Commonwealth within 
the meaning of section 2 of that part of Article XLVIII 
of the Amendments to the Constitution of the Common- 
wealth captioned ‘‘THe Initiative. IJI. Initiative 
Petitions.”’, so that it is a measure which cannot be pro- 
posed by an initiative petition? 

(2) Would the submission of the proposed Amendment 
to the Constitution, as it appears in said House docu- 
ment numbered three hundred and eighty-five, to the 
vote of the people under Article XLVIII of the Amend- 
ments to the Constitution of the Commonwealth be in 
violation of the fourth paragraph of section 2 of that 
part of said Article XLVIII captioned ‘‘THeE INITIATIVE. 
II. Initiative Petitions.” for the reason that such section 
was the subject of the petition, or for any other reason? 
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(3) If the foregoing proposed Amendment were adopted 
would it constitute a law impairing the obligation of con- 
tracts in violation of section 10 of Article I of the Consti- 
tution of the United States with respect to bonds, notes 
and other evidences of indebtedness issued by cities and 
towns within the Commonwealth after January first, 
nineteen hundred and thirty-seven, and prior to the 
adoption of the Amendment and outstanding at the date 
of such adoption? 


To The Honorable the Senate and the House of Representatives of the 
Commonwealth of Massachusetts. 

The Justices of the Supreme Judicial Court respect- 
fully submit these answers to the questions in an order 
adopted on May 20, 1937, and transmitted to them on 
May 24, 1937, copy whereof is hereto annexed. These 
questions relate to a petition for ‘‘an initiative amend- 
ment to the Constitution restricting the use of the pro- 
ceeds of certain revenues derived from motor vehicle 
registration fees, licenses and gasoline excise taxes, ex- 
cluding only a motor vehicle excise tax.’”’ That proposed 
amendment as stated in its description provides ‘‘that, 
with the exception of money derived from a motor vehicle 
excise tax for the privilege of using the highways, the net 
proceeds of all gasoline excise taxes and all motor vehicle 
fuel, motor vehicle and trailer registration fees, licenses, 
duties, excises and similar taxes shall be expended only 
for highway purposes, including policing, under the direc- 
tion of the state department which has jurisdiction over 
state highways, except when jurisdiction thereof is given 
to some other department, and for the payment of inter- 
est, sinking fund and serial payments on loans and obliga- 
tions for the payment of which such proceeds were obli- 
gated before January 1, 1937.” 

1. It is provided in § 2 of art. 48 of the Amendments 
to the Constitution of the Commonwealth, captioned 
“THe Initiative. J]. Initiative Petitions,” that ‘‘No 
measure ... that makes a specific appropriation of 
money from the treasury of the commonwealth, shall be 
proposed by an initiative petition .. .” 
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It is provided by art. 63 of the Amendments to the 
Constitution that ‘‘ All money received on account of the 
commonwealth from any source whatsoever shall be paid 
into the treasury thereof.’’ Manifestly this comprises 
all money received by way of excise taxes described in 
the proposed amendment. The general intent underly- 
ing art. 63 of the Amendments to the Constitution is to 
centralize the financial affairs of the Commonwealth in 
its own treasury and place responsibility for their control 
in the General Court. All money belonging to the Com- 
monwealth must be paid in to the treasury. No money 
can be paid out of the treasury except under the provi- 
sions of the budget which require both executive and 
legislative sanction. 

No definite sum of money is mentioned in the proposed 
amendment. Its direct purpose is to seize upon all the 
revenue received from the designated sources and to 
appropriate it permanently to a specified public use. If 
it were adopted, the Legislature would be powerless to 
appropriate any revenue from that source to any other 
public use. The words ‘‘specific appropriation” in said 
$ 2 relating to matters excluded from the initiative are 
a part of the Constitution. That is an instrument of 
solemn and permanent character designed to establish 
fundamental maxims and to fix unvarying rules to which 
all departments of government must conform. It is to 
be construed broadly in order to effectuate the basic 
principles of government established by it. The general 
supervision of ways and means for the needs of the 
Commonwealth was reserved to the General Court. In 
this context we think that the word ‘‘specific”’ was not 
intended to be interpreted in any narrow or constricted 
sense. In general the aim of this article was to prevent 
resort to the initiative in order to segregate public 
moneys or a part of the public revenue to any narrow 
purpose. We think the provisions of said § 2 were de- 
signed to prevent any interference with that general 
plan by means of the initiative. Permanently to lay 
hold of and appropriate to a single public use all the 
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revenue derived from one source of taxation we think 
is a ‘‘specific appropriation” within that prohibition. 

We answer Yes to question 1. 

2. We are not quite sure that wejunderstand the full 
import of the second question. We interpret it to mean 
whether the proposed amendment would, if adopted, 
broaden the scope of the initiative beyond the limitations 
at present imposed. The question, so interpreted, is 
answered Yes. 

3. It is provided by § 10 of art. 1 of the Constitution 
of the United States that ‘‘No state shall . . . pass any 
.. . law impairing the obligation of contracts...” 
Question 3 applies to bonds, notes or other evidences of 
indebtedness of the several cities and towns issued after 
January 1, 1937, and prior to the adoption of the amend- 
ment and outstanding at the date of such adoption. It 
was said in Hubert v. New Orleans, 215 U. 8. 170, 178: 
“The power of taxation conferred by law entered into 
the obligation of the contracts, and any subsequent legis- 
lation withdrawing or lessening such power, leaving the 
creditors without adequate means of satisfaction, im- 
paired the obligation of their contracts within the mean- 
ing of the Constitution.” That states the governing 
principle. No statement of facts accompanies the order 
and our answer must be conditioned upon the possible 
existence of facts of which we are not aware. The existing 
law touching gasoline excise taxes and other taxes men- 
tioned in the proposed initiative amendment provides 
that all revenues from those sources are collected and 
paid directly into the State treasury, with the exception 
of the excise tax imposed under G. L. (Ter. Ed.) ec. 60A, 
as amended by St. 1936, c. 384. The only tax collected 
and retained by the cities and towns is that authorized 
by said c. 60A as amended. We have no information as 
to the amount of the taxes collected locally or distributed 
from the State treasury to the several cities and towns. 
The general subject of excise taxes is within the control 
of the State. The effect of the proposed amendment upon 
the revenue atrributable under the existing law to the 
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cities and towns would seem likely to be so small as not 
to withdraw from creditors adequate means of satisfac- 
tion of their indebtedness. The danger of impairment of 
obligations of contracts appears to be too remote for 
practical consideration. 
Question 3, subject to the limitations we have stated, 
is answered No. 
ARTHUR P. RUGG. 
JOHN C. CROSBY. 
EDWARD P. PIERCE. 
FRED T. FIELD. 
CHARLES H. DONAHUE. 
HENRY T. LUMMUS. 
STANLEY E. QUA. 





May 26, 1937. 
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Che Commonwealth of Massachusetts 





OPINIONS OF THE HONORABLE THE JUSTICES 
OF THE SUPREME JUDICIAL COURT 
RELATIVE TO AN INITIATIVE PETITION 
FOR AN AMENDMENT TO THE CONSTI- 
TUTION PROVIDING FOR A TAX LIMITA- 
TION ON REAL ESTATE. 





SENATE, May 20, 1937. 


Whereas, There purports to be pending before the 
General Court, under the provisions of Article XLVIII 
of the Amendments to the Constitution of the Com- 
monwealth relative to the Initiative, a certain matter, 
which has been referred to its Committee on Constitu- 
tional Law, purporting to be an initiative petition for an 
Amendment to the Constitution providing for a tax 
limitation on real estate, printed as current House docu- 
ment numbered three hundred and eighty-six, a copy 
whereof is herewith submitted; and 

Whereas, Grave doubt exists whether the proposed 
Amendment to the Constitution, if adopted, would be 
in violation of section 10 of Article I of the Constitution 
of the United States as constituting a law impairing 
the obligation of the contracts of those who hold the bonds, 
notes and other evidences of indebtedness of cities and 
towns within the Commonwealth issued prior to the 
adoption of said amendment; and 

Whereas, Grave doubt exists whether said Article 
XLVIII has been so far complied with, particularly with 
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respect to the adequacy of the description of the proposed 
measure, that such document properly constitutes an 
initiative petition, and therefore whether the matter 
contained in said document is legally ‘‘introduced and 
pending”’ before the General Court so that the procedure 
required by said Article XLVIII in relation to Amend- 
ments to the Constitution proposed by initiative peti- 
tions should be followed; and 

Whereas, Grave doubt exists whether or not the sub- 
ject matter of the proposed Amendment to the Consti- 
tution restricts the power of the General Court to raise 
by taxation or otherwise and appropriate such money 
as may be necessary to carry a law approved by the 
people into effect as required in section 2 of that part of 
Article XLVIII of the Amendments to the Constitution 
of the Commonwealth captioned ‘Tuer Initiative. JI. 
Initiative Petitions.”’, thereby in effect amending said 
section 2 and making the provisions thereof the subject 
matter of an initiative petition in violation of the provi- 
sions of said section 2; therefore be it 

Ordered, That the opinions of the Honorable the Jus- 
tices of the Supreme Judicial Court be required by the 
General Court on the following important questions of 
law: 

1. If the foregoing proposed Amendment were adopted 
would it constitute a law impairing the obligation of 
contracts in violation of section 10 of Article I of the 
Constitution of the United States, with respect to bonds 
and notes and other evidences of indebtedness issued 
by cities and towns within the commonwealth prior to 
the adoption of the Amendment and outstanding at the 
date of such adoption? 

2. Does the ‘“‘description of the proposed measure”’ 
in the form in which it appears in said House document 
numbered three hundred and eighty-six, required by 
said Article XLVIII to be printed at the top of each 
signature blank and also upon the ballot, meet the re- 
quirements of said Article and adequately inform the 
voters as to the provisions of the proposed law, especially 
upon the following points: 
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(a) That it would, or might, not be within the power 
of a city or town, if said Amendment were adopted, to 
collect in any year taxes assessed with respect to a par- 
ticular parcel of real estate in excess of two and one half 
per cent of the value thereof, even though said taxes 
were assessed prior to the adoption of the amendment 
or constituted the taxes assessed upon said parcel for 
more than one year; and 

(b) That it would, or might, not be within the power 
of the General Court, if such Amendment were adopted, 
to continue to exempt from taxation the real estate of 
religious, charitable and educational institutions; and 

(c) That it would, or might, not be within the power 
of the General Court, if such Amendment were adopted, 
to continue to provide for the taxation of machinery as 
personal property when it was erected on or affixed to 
land? 

3. Would the submission of the foregoing proposed 
Amendment to the vote of the people under the provi- 
sions of Article XLVIII of the Amendments to the Con- 
stitution of the Commonwealth be in violation of the 
fourth paragraph of section 2 of that part of said Article 
XLVIIL captioned “THe Initiative. JJ. Initiative 
Petitions.”’, for the reason that such section was the sub- 
ject of the petition, or for any other reason? 





To The Honorable the Senate and the House of Representatives of the 
Commonwealth of Massachusetts. 

The Justices of the Supreme Judicial Court respect- 
fully submit these answers to the questions in an order 
adopted on May 20, 1937, and transmitted to them on 
May 24, 1937, copy whereof is hereto annexed. These 
questions relate to an ‘‘initiative petition for an amend- 
ment to the Constitution providing for a tax limitation 
on real estate.” It provides that ‘‘No taxes on real 
estate shall in any year be levied, assessed or collected 
in an amount greater than two and one-half per cent of 
the fair cash value.” It is a matter of common knowledge 
that in many cities and towns the tax rate at present is 








4 SENATE — No. 459. [May 


in excess of the limitation proposed to be established by 
the amendment. 

1. The first question is whether the proposed amend- 
ment, if adopted, would constitute a law impairing the 
obligation of contracts. By § 10 of art. 1 of the Con- 
stitution of the United States ‘‘No state shall... 
pass any . . . law impairing the obligation of contracts.” 
The remedies for the enforcement of contractual ‘‘obli- 
gations assumed by a municipal corporation, which 
existed when the contract was made, must be left unim- 
paired by the legislature, or, if they are changed, a sub- 
stantial equivalent must be provided. Where the resource 
for the payment of the bonds of a municipal corporation 
is the power of taxation existing when the bonds were 
issued, any law which withdraws or limits the taxing 
power and leaves no adequate means for the payment 
of the bonds is forbidden by the Constitution of the 
United States, and is null and void.’’ Mobile v. Watson, 
116 U. 8. 289, 305. It has also been held that ‘‘The 
obligation of a contract, in the constitutional sense, is 
the means provided by law by which it can be enforced, 
— by which the parties can be obliged to perform it. 
Whatever legislation lessens the efficacy of these means 
impairs the obligation. If it tend to postpone or retard 
the enforcement of the contract, the obligation of the 
latter is to that extent weakened.” Lowisiana v. New 
Orleans, 102 U. 8S. 203, 206-207. Hendrickson v. Apper- 
son, 245 U. 8. 105, 113. It is commonly not a question 
of the degree of impairment of the contract. If there is 
any substantial impairment of the obligation it en- 
counters the prohibition. Thompson v. Auditor General, 
261 Mich. 624, 640. 

If the sole remedy of the creditors holding evidences 
of indebtedness issued by cities and towns within this 
Commonwealth were the revenue to be derived from 
taxation, there would be grave doubt about the consti- 
tutionality of the proposed amendment. It is not in- 
conceivable that the financial condition of some cities 
and towns in the Commonwealth may be such as to 
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require drastic legislation for their regulation and pro- 
tection. See St. 1931, c. 44; Broadhurst v. Fall River, 
278 Mass. 167. But the remedy of creditors of munici- 
palities in Massachusetts is not restricted to revenue 
derived from taxation. ‘‘By the common law of Massa- 
chusetts and of other New England States, derived from 
immemorial usage, the estate of any inhabitant of a 
county, town, territorial parish or school district, is 
liable to be taken on execution on a judgment against 
the corporation.” Hill v. Boston, 122 Mass. 344, 349- 
350. Hawkes v. Kennebeck, 7 Mass. 461, 463. Gaskill 
v. Dudley, 6 Met. 546. Chase v. Merrimack Bank, 19 
Pick. 564, 569. We assume that this remedy is also 
available to creditors of cities as well as of towns. 
Nichols v. Ansonia, 81 Conn. 229, 235, 236. Therefore 
the remedy of a creditor of a municipality in Massachu- 
setts is reinforced by the right to levy an execution 
issued on a judgment in his favor on the real estate of 
any person within such city or town. The right to sell 
such real estate on execution may not be in all respects 
so convenient as collection from a town or city treasurer. 
It cannot, however, be regarded as the impairment of 
the obligation of a contract to reduce the amount assess- 
able upon real estate for purposes of taxation to a point 
where it may be necessary to resort to this remedy. 

The first question is answered No. 

2. The second inquiry is whether the ‘‘description of 
the proposed measure”’ conforms to art. 48 of the Amend- 
ments. It is provided by said art. 48 that ‘‘a description 
of the proposed measure’? must be upon the petition in 
the form in which it will appear on the ballot. Art. 48, 
The initiative, II, § 3; The Referendum, General Pro- 
visions, JV. Information for Voters. ‘‘‘ Description’ in 
these circumstances signifies a fair portrayal of the chief 
features of the proposed law in words of plain meaning, 
so that it can be understood by the persons entitled to 
vote. It must be complete enough to convey an intelli- 
gible idea of the scope and import of the proposed law. 
It ought not to be clouded by undue detail, nor yet so 
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abbreviated as not to be readily comprehensible. It 
ought to be free from any misleading tendency, whether 
of amplification, of omission, or of fallacy.’’ Opinion of 
the Justices, 271 Mass. 582, 589. The description of the 
proposed measure states that it adds to the Constitution 
an article ‘‘which provides that real estate ... shall 
not in any year be taxed in an amount greater than two 
and one-half per cent of the fair cash value thereof.’”’ The 
proposed amendment provides that ‘‘No taxes on real 
estate shall in any year be levied, assessed or collected 
in an amount greater than two and one-half per cent of 
the fair cash value.”’ It is apparent that this description 
does not fairly state the substance of the proposed amend- 
ment. The description confines its operation to taxation 
in any year while the proposed measure itself prohibits 
the levying, assessment or collection in any year of taxes 
greater than the amount specified. The collection of taxes 
constitutes an act in addition to and different from the 
assessment and levying of taxes. The description is inade- 
quate and misleading. Brooks v. Secretary of the Com- 
monwealth, 257 Mass. 91, 99. It follows that the descrip- 
tion does not meet the requirement specified in subdivision 
(a) of question 2. It is not deemed necessary to answer 
in detail subdivisions (b) and (c) in question 2. Particu- 
larity as to the operation of the act may not be necessary 
in the description. The interpretation of the proposed 
amendment as to powers of exemption and taxation of 
machinery as personal property was not required in a 
description and we express no opinion on those points. 

The second question is answered No. 

3. In view of the answers already given it does not seem 
necessary to consider question 3. 


ARTHUR P. RUGG. 
JOHN C. CROSBY. 
EDWARD P. PIERCE. 
FRED T. FIELD. 
CHARLES H. DONAHUE. 
HENRY T. LUMMUS. 
STANLEY E. QUA. 


May 26, 1937. 
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The Expressed Constitutional Duty of Courts. 


By FRANK W. GRINNELL 
(Reprinted from the Bar Bulletin of the Bar Association of the City of Boston for April, 1987.) 


It is a singular fact that most writers (with the notable exception of 
Charles Warren), some judges and many lawyers who write, or talk, about 
the constitutional “‘power’’ of American courts in regard to legislation, 
are apt to refer to the court’s function as an “‘implied”’ or “inferred,” 
rather than an “expressed,” judicial function. In the interview with Mr. 
Krock the President appears to have used the phrase that the court 
“‘assumed the power of invalidating.” 

The discussions as to what a constitution should be, in the writings 
of Otis, of Thomas Paine, of Thomas Allen and the Berkshire farmers, of 
John Adams in his “Thoughts on Government,” circulated among the 
states in 1776, or in the preface to his “‘Defence of American Constitu- 
tions,’ published as the federal convention of 1787 assembled, are re- 
ferred to from time to time to illumine the meaning of the constitutional 
provisions, but the dictionaries, reflecting the clear meaning of words, if 
they are to have any meaning at all, seem to be forgotten in connection 
with the actual words used in our constitutions. I shall endeavor to demon- 
strate that in the Massachusetts Constitution and in the federal Con- 
stitution the courts have no ‘‘powers”’ at all except as incidents of a duty, 
and that this duty is expressed with “‘adequate brevity” in words and 
phrases carefully selected because they are as clear as the English lan- 
guage can make them. 

Grover Cleveland’s description of public office as ‘‘a public trust’’ 
was simply another way of stating what James Otis said in 1764, that: 


“The end of government being the good of mankind points out 
its great duties . .. Men cannot live apart or independent of each 
other . . . and yet they cannot live together without contests. 
These contests require some arbitrator to determine them. The 
necessity of a common, indifferent and impartial judge, makes all 
men seek one... 

“No legislative, supreme or subordinate, has a right to make 
itself arbitrary ... 

“Although most governments are de facto arbitrary . . . none 
are de jure arbitrary,’ (—‘‘The Rights of the British Colonies.) 


There are no powers in our system of government which do not have 
their corresponding and controlling duties. Let us see whether this con- 
ception of the government is, or is not, expressed in unmistakable language 
in the constitutions. 











The Massachusetts Constitution. 


This document, prepared by a committee consisting of John Adams, 
Samuel Adams and James Bowdoin, discussed by a larger committee of 
thirty, again discussed by the whole Convention of 1779-80, was sub- 
mitted to and ratified by the people of the towns in their town meetings. 

The Preamble recites: 


“It is the duty of the people . . . in framing a constitution of 
government to provide for an equitable mode of making laws, as 
well as for an impartial interpretation and a faithful execution of 
them; that every man may at all times find his security in them.”’ 
(Consult the dictionary as to the meaning of the word “‘constitu- 
tion.’’ See Oxford Dictionary or any other.) 

“We... the people of Massachusetts . . . do agree upon, ordain 
and establish {see dictionary] the following Declaration of Rights 
and Frame of Government as the Constitution of the Common- 
wealth of Massachusetts.”’ 


Article XVIII of the Bill of Rights provides: 


“The people . . . have a right to require of their law-givers and 
magistrates an exact and constant observance of (‘‘the fundamental 
principles of the constitution”) in the formation and execution of 
the laws.” 


Article X XIX provides: 


“It is essential to the preservation of the rights of every 
individual, his life, liberty, property and character, that there be 
an impartial interpretation of the laws and administration of 
justice. It is the right of every citizen to be tried by judges as free, 
impartial and independent as the lot of humanity will admit .. .” 


Article XXX provides: 


“In the government of this commonwealth, the legislative 
department shall never exercise the executive and judicial powers 
or either of them; the executive shall never exercise the legislative 
and judicial powers or either of them: the judicial shall never 
exercise the legislative or executive powers or either of them: to 
the end that it may be a government of laws and not of men.” 


In Chapter VI, article I, the constitutional oath of office requires every 
judge to swear or affirm that he “‘will faithfully and impartially discharge 
and perform all the duties incumbent on me as a , according 
to the best of my abilities and understanding, agreeably to the rules and regula- 
tions of the constitution and the laws of the commonwealth’”’ (Note the use 
of the word ‘‘duties.’’) 

Article VI of chapter VI continues in force all the laws of the Province, 
Colony or State of Massachusetts Bay “until altered or repealed by the 
legislature; such parts only excepted as are repugnant fo the rights and 
liberties contained in this constitution.” 
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Article XI provides: 


“This form of govermment shall be enrolled on parchment and 
be a part of the laws of the land; and printed copies thereof shall be 
prefixed to the book containing the laws of this commonwealth in 
all future editions of the said laws.”’ 


In the forty-eighth amendment (the Initiative and Referendum 
adopted in 1917) it is provided: 


“The limitations on the legislative power of the General Court 
in the Constitution shall extend to the legislative power of the 
people as exercised hereunder.”’ 


The Constitution of the United States 


This document was prepared by the Philadelphia Convention of 1787 
and ratified by the people through their representatives in the conven- 
tions called in the various states to consider the subject. 

In the Massachusetts Convention of 1788, the opponents of ratifica- 
tion were in the majority until Governor Hancock, the President of the 
Convention, submitted the substance of a Bill of Rights, the absence of 
which was the principal ground of opposition. Hancock’s proposals 
secured the support needed for ratification because, in the words of Sam 
Adams, “‘It removes a doubt . . . and gives assurance that if any law made 
by the Federal government shall be extended beyond the power granted 
by the proposed constitution .. . it will be an error, and adjudged by the 
courts of law to be void.”” Why was he so sure of this? Was he relying on 
implications or inferences, or was he relying on the clear meaning of the 
English language, with which he was quite familiar? Let us see. 

The Preamble of the Federal Constitution begins: 


“We, the people of the United States im order to . . . secure 
the blessings of liberty to ourselves and our posterity, do ordain and 
establish this constitution for the United States of America” (For 
the meaning of the words ‘‘secure,”’ ‘“‘ordain,”’ ‘“‘establish,”” and 
“constitution” refer again to the dictionary.) 


Article I, section 1 provides: 


“All legislative powers herein granted shall be vested in a 
congress.” 
Article II, section 1, provides: 
“The executive power shall be vested in a president.”’ 


Article III, section 1, provides: 


“The judicial power of the United States shall be vested in one 
supreme court, and in such inferior courts as the congress may 
from time to time ordain and establish.” 








Section 2 provides: 


“The judicial power shall extend to all cases, in law and equity, 
arising under this constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority .. . 
to controversies between two or more states;—between a state 
and citizens of another state;—between citizens of different 
states;—’”’ etc. 


Article VI provides: 


“This constitution and the laws of the United States which shall 
be made in pursuance thereof ... shall be the supreme law of the 
land; and the judges in every state shall be bound thereby; 
anything in the constitution or laws of any state notwithstanding ... 
and all executive and judicial officers, both of the United States 
and of the several states, shall be bound by oath or affirmation to sup- 
port this constitution.” 

In the first ten amendments (known as ‘The Bill of Rights’’) and 
promptly submitted and ratified, the ninth article provides: 

“The enumeration in the constitution, of certain rights shall 


not be construed to deny or disparage others retained by the 
people.” 


and the tenth article provides: 

“The powers not delegated to the United States by the con- 
stitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people.” 

This tenth article was the first of the articles proposed by John 
Hancock in the Massachusetts Convention! on which Samuel Adams 
relied, as already stated. 

As Charles Warren says: 

“The framers did not make express provisions for the exercise of this 
power by that Court, because they made no express provision for the 
exercise of any other power by the Court. They did establish and define 
the jurisdiction, 7.e., the subject matters over and to which the judicial 
power of the Court should ‘extend’; but jurisdiction and judicial power 
are very separate things, though often confused. Judicial power com- 
prises the functions exercised by a Court after it has obtained juris- 
diction.’’? 

The creation of a court and the establishment of its “jurisdiction” 
means in the English language that it is the duty of the court to decide 
cases by interpreting and applying the Jaw. The Constitution states that 
it is the “‘supreme law’’; therefore, that supreme law must be interpreted 
and applied when a case arises ‘‘under this constitution.” It is not a 
“‘vetoing” power or a “nullifying” power—it is a duty of decision as to the 
law in a case, and the duty and the power are the same whether the act 
is, or is not, decided to be constitutional. 


1 See Journal of Convention of 1788, page 233 and Memoir of Theophilus Parsons, page 67. 
3 Warren's Congress, The Constitution and the Supreme Court, page 55. 
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Mr. McCarran (for Mr. Kina), from the Committee on the 
Judiciary, submitted the following 


ADVERSE REPORT 
[To accompany S. 1392] 


The Committee on the Judiciary, to whom was referred the bill 
_ (S. 1392) to reorganize the judicial branch of the Government, after 


full consideration, having unanimously amended the measure, hereby 

report the bill adversely with the recommendation that it do not pass. 
The amendment agreed to by unanimous consent, is as follows: 
Page 3, lines 5, 8, and 9, strike out the words “hereafter appointed.” 


SUMMARY OF PROPOSED MEASURE 


The bill, as thus amended, may be summarized in the following 
manner: 

By section 1 (a) the President is directed to appoint an additional 
judge to any court of the United States when and only when three 
contingencies arise: 

(a) That a sitting judge shall have attained the age of 70 years; 

(6) That he shall have held a Federal judge’s commission for at 
least 10 years; 

(c) That he has neither resigned nor retired within 6 months after 
the happening of the two contingencies first named. 

The happening of the three contingencies would not, however, 
necessarily result in requiring an appointment, for section 1 also con- 
tains a specific defeasance clause to the effect that no nomination shall 
be made in the case of a judge, although he is 70 years of age, has served 
at least 10 years and has neither resigned nor retired within 6 months 
after the happening of the first two contingencies, if, before the actual 
nomination of an additional judge, he dies, resigns, or retires. More- 
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over, section 6 of the bill provides that “‘it shall take effect on the 
30th day after the date of its enactment.” 

Thus the bill does not with certainty provide for the expansion of 
any court or the appointment of any additional judges, for it will 
not come into operation with respect to any judge in whose case the 
described contingencies have happened, if such judge dies, resigns, 
or retires within 30 days after the enactment of the bill or before the 
President shall have had opportunity to send a nomination to the 
Senate. 

By section 1 (b) it is provided that in event of the appointment of 
judges under the provisions of section 1 (a), then the size of the court 
to which such appointments are made is “‘permanently” increased 
by that number. But the number of appointments to be made is 
definitely limited by this paragraph. Regardless of the age or service 
of the members of the Federal judiciary, no more than 50 judges 
may be appointed in all; the Supreme Court may not be increased 
beyond i5 members; no circuit court of appeals, nor the Court of 
Claims, nor the Court of Customs and Patent Appeals, nor the Cus- 
toms Court may be increased by more than 2 members; and finally, 
in the case of district courts, the number of judges now authorized 
to be appointed for any district or group of districts may not be 
more than doubled. 

Section 1 (c) fixes the quorum of the Supreme Court, the Court of 
Appeals for the District of Columbia, the Court of Claims, and the 
Court of Customs and Patent Appeals. 

Section 1 (d) provides that an additional judge shall not be ap- 
pointed in the case of a judge whose office has been abolished by 
Congress. 

Section 2 provides for the designation and assignment of judges to 
courts other than those in which they hold their commissions. As 
introduced, it applied only to judges to be appointed after the enact- 
ment of the bill. As amended, it applies to all judges regardless of 
the date of their appointment, but it still alters the present system 
in a striking manner, as will be more fully indicated later. 

Circuit judges may be assigned by the Chief Justice for service in 
any circuit court of appeals. District judges may be similarly assigned 
by the Chief Justice to any district court, or by the senior circuit judge 
of his circuit (but subject to the authority of the Chief Justice) to any 
district court within the circuit. 

After the assignment of a judge by the Chief Justice, the senior 
circuit judge of the district in which he is commissioned may certify 
to the Chief Justice any reason deemed sufficient by him to warrant 
the revocation or termination of the assignment, but the Chief Justice 
has full discretion whether or not to act upon any such certification. 
The senior circuit judge of the district to which such assignment will 
be made is not given similar authority to show why the assignment 
should not be made effective. 

Section 3 gives the Supreme Court power to appoint a Proctor to 
investigate the volume, character, and status of litigation in the circuit 
and district courts, to recommend the assignment of judges authorized 
by section 2, and to make suggestions for expediting the disposition 
of pending cases. The salary of the Proctor is fixed at $10,000 per 
year and provision is made for the functions of the office. 

a 4 authorizes an appropriation of $100,000 for the purposes of 
the act. 
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Section 5 contains certain definitions. 
Section 6, the last section, makes the act effective 30 days after 
enactment. 


THE ARGUMENT 


The committee recommends that the measure be rejected for the 
following primary reasons: 

I. The bill does not accomplish any one of the objectives for which 
it was originally offered. 

II. It applies force to the judiciary and in its initial and ultimate 
effect would undermine the independence of the courts. 

III. It violates all precedents in the history of our Government and 
would in itself be a dangerous precedent for the future. 

IV. The theory of the bill is in direct violation of the spirit of the 
American Constitution and its employment would permit alteration 
of the Constitution without the people’s consent or approval; it un- 
dermines the protection our constitutional system gives to minorities 
and is subversive of the rights of individuals. 

V. It tends to centralize the Federal district judiciary by the power 
of assigning judges from one district to another at will. 

VI. It tends to expand political control over the judicial department 


by adding to the powers of the legislative and executive departments 
respecting the judiciary. 


BILL DOES NOT DEAL WITH INJUNCTIONS 


This measure was sent to the Congress by the President on February 
5, 1937, with a message (appendix A) setting forth the objectives sought 
to be attained. 

It should be pointed out here that a substantial portion of the mes- 
sage was devoted to a discussion of the evils of conflicting decisions by 
inferior courts on constitutional questions and to the alleged abuse of 
the power of injunction by some of the Federal courts. These matters, 
however, have no bearing on the bill before us, for it contains neither 
a line nor a sentence dealing with either of those problems. 

Nothing in this measure attempts to control, regulate, or prohibit 
the power of any Federal court to pass upon the constitutionality of 
any law—State or National. 

Nothing in this measure attempts to control, regulate, or prohibit 
the issuance of injunctions by any court, in any case, whether or not 
the Government is a party to it. 

If it were to be conceded that there is need of reform in these 
respects, it must be understood that this bill does not deal with these 
problems. 


OBJECTIVES AS ORIGINALLY STATED 


As offered to the Congress, this bill was designed to effectuate only 
three objectives, described as follows in the President’s message: 

1. To increase the personnel of the Federal courts “so that cases 
may be promptly decided in the first instance, and may be given ade- 
quate and prompt hearing on all appeals’’; 
boa. “invigorate all the courts by the permanent infusion of new 

00 ” 

3. ToS ‘grant to the Supreme Court further power and responsibility 
in maintaining the efficiency of the entire Federal] judiciary. 
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The third of these purposes was to be accomplished by the pro- 
visions creating the office of the Proctor and dealing with the assign- 
ment of judges to courts other than those to which commissioned. 

The first two objectives were to be attained by the provisions au- 
thorizing the appointment of not to exceed 50 additional judges when 
sitting judges of retirement age, as defined in the bill, failed to retire 
or resign. How totally inadequate the measure is to achieve either of 
the named objectives, the most cursory examination of the facts re- 
veals. 

BILL FAILS OF ITS PURPOSE 


In the first place, as already pointed out, the bill does not provide 
for any increase of personnel unless judges of retirement age fail to 
resign or retire. Whether or not there is to be an increase of the num- 
ber of judges, and the extent of the increase if there is to be one, is 
dependent wholly upon the judges themselves and not at all upon the 
accumulation of litigation in any court. To state it another way 
the increase of the number of judges is to be provided, not in relation 
to the increase of work in any district or circuit, but in relation to the 
age of the judges and their unwillingness to retire. 

In the second place, as pointed out in the President’s message, only 
25 of the 237 judges serving in the Federal courts on February 5, 1937, 
were over 70 years of age. Six of these were members of the Supreme 
Court at the time the bill was introduced. At the present time there 
are 24 judges 70 years of age or over distributed among the 10 circuit 
courts, the 84 district courts, and the 4 courts in the District of Colum- 
bia and that dealing with customs cases in New York. Of the 24, 
only 10 are serving in the 84 district courts, so that the remaining 14 
are to be found in 5 special courts and in the 10 circuit courts. (Ap- 
pendix B.) Moreover, the facts indicate that the courts with the 
oldest judges have the best records in the disposition of business. 
It follows, therefore, that since there are comparatively few aged 
justices in service and these are among the most efficient on the bench, 
the age of sitting judges does not make necessary an increase of 
personnel to handle the business of the courts. 

There was submitted with the President’s message a report from the 
Attorney General to the effect that in recent years the number of 
cases has greatly increased and that delay in the administration of 
justice is interminable. It is manifest, however, that this condition 
cannot be remedied by the contingent appointment of new judges to 
sit beside the judges over 70 years of age, most of whom are either 
altogether equal to their duties or are commissioned in courts in 
which congestion of business does not exist. It must be obvious that 
the way to attack congestion and delay in the courts is directly by 
legislation which will increase the number of judges in those districts 
where the accumulation exists, not indirectly by the contingent 
appointment of new judges to courts where the need does not exist, 
but where it may happen that the sitting judge is over 70 years of age. 


LOCAL JUSTICE CENTRALLY ADMINISTERED 


Perhaps, it was the recognition of this fact that prompted the 
authors of the bill to draft section 2 providing for the assignment of 
judges “hereafter appointed” to districts other than those to which 
commissioned. Such a plan, it will not be overlooked, contemplates 





























REORGANIZATION OF THE FEDERAL JUDICIARY 5 


the appointment of a judge to the district of his residence and his 
assignment to duty in an altogether different jurisdiction. It thus 
creates a flying squadron of itinerant judges appointed for districts 
and circuits where they are not needed to be transferred to other 
parts of the country for judicial service. It may be doubted whether 
such a plan would be effective. Certainly it would be a violation 
of the salutary American custom that all public officials should be 
citizens of the jurisdiction in which they serve or which they represent. 

Though this plan for the assignment of new judges to the trial of 
cases in any part of the country at the will of the Chief Justice was 
in all probability intended for no other purpose than to make it 
possible to send the new judges into districts where actual congestion 
exists, it should not be overlooked that most of the plan involves a 
possibility of real danger. 

To a greater and a greater degree, under modern conditions, the 
Government is involved in civil litigation with its citizens. Are we 
then through the system devised in this bill to make possible the 
selection of particular judges to try particular cases? 

Under the present system (U. S. C., title 28, sec. 17) the assign- 
ment of judges within the circuit is made by the senior circuit judge, 
or, in his absence, the circuit justice. An assignment of a judge from 
outside the district may be made only when the senior circuit judge 
or the circuit justice makes certificate of the need of the district to 
the Chief Justice. Thus is the principle of local self-government 
preserved by the present system. 

This principle is destroyed by this bill which allows the Chief 
Justice, at the recommendation of the Proctor, to make assignments 
anywhere regardless of the needs of any district. Thus is the admin- 
istration of justice to be centralized by the proposed system. 


MEASURE WOULD PROLONG LITIGATION 


It has been urged that the plan would correct the law’s delay, and 
the President’s message contains the statement that ‘poorer litigants 
are compelled to abandon valuable rights or to accept inadequate or 
unjust settlements because of sheer inability to finance or to await the 
end of long litigation.” Complaint is then made that the Supreme 
Court during the last fiscal year ‘permitted private litigants to prose- 
cute appeals in only 108 cases out of 803 applications.” 

It can scarcely be contended that the consideration of 695 more 
cases in the Supreme Court would have contributed in any degree to 
curtailing the law’s delay or to reducing the expense of litigation. If 
it be true that the postponement of final decision in cases is a burden 
on poorer litigants as the President’s message contends, then it must 
be equally true that any change of the present system which would 
enable wealthy litigants to pursue their cases in the Supreme Court 
would result only in an added burden on the “poorer litigants” whose 
“sheer inability to finance or to await the end of long litigation” com- 
pels them “to abandon valuable rights or to accept inadequate or 
unjust settlements.” 

Of course, there is nothing in this bill to alter the provisions of the 
act of 1925 by which the Supreme Court was authorized “in its dis- 
cretion to refuse to hear appeals in many classes of cases.’”’ The 
President has not recommended any change of that law, and the only 
amendment providing an alteration of the law that was preseated te 
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the committee was, on roll call, unanimously rejected by the com- 
mittee. It is appropriate, however, to point out here that one of the 
principal considerations for the enactment of the certiorari law was 
the belief of Congress that the interests of the poorer litigant would 
be served and the law’s delay reduced if the Supreme Court were 
authorized to reject frivolous appeals. Congress recognized the fact 
that wealthy clients and powerful corporations were in a position to 
wear out poor litigants under the old law. Congress was convinced 
that, in a great majority of cases, a trial in a nisi prius court and a 
rehearing in a court of appeals would be ample to do substantial 
justice. Accordingly, it provided in effect that litigation should end 
with the court of appeals unless an appellant could show the Supreme 
Court on certiorari that a question of such importance was involved 
as to warrant another hearing by the Supreme Court. Few litigated 
cases were ever decided in which the defeated party thought that 
justice had been done and in which he would not have appealed from 
the Supreme Court to Heaven itself, if he thought that by doing so he 
would wear down his opponent. 

The Constitution provides for one Supreme Court (sec. 1, art. 

III) and authorizes Congress to make such exceptions as it deems 
desirable to the appellate jurisdiction of the Supreme Court (sec. 2, 
art. III). One obvious purpose of this provision was to permit 
Congress to put an end to litigation in the lower courts except in cases 
of greatest importance, and, also, in the interest of the poorer citizen, 
to make it less easy for wealthy litigants to invoke delay to defeat 
justice. 
’ No alteration of this law is suggested by the proponents of this 
measure, but the implication is made that the Supreme Court has 
improvidently refused to hear some cases. There is no evidence to 
maintain this contention. The Attorney General in his statement to 
the committee presented a mathematical calculation to show how 
much time would be consumed by the Justices in reading the entire 
record in each case presented on appeal. The members of the com- 
mittee and, of course the Attorney General, are well aware of the 
fact that attorneys are officers of the Court, that it is their duty to 
summarize the records and the points of appeal, and that the full 
record is needed only when, after having examined the summary of 
the attorneys, the court is satisfied there should be a hearing on the 
merits. 

The Chief Justice, in a letter presented to this committee (appendix 
C), made it clear that ‘‘even if two or three of the Justices are strongly 
of the opinion that certiorari should be allowed, frequently the other 
judges will acquiesce in their view, but the petition is always granted 
if four so vote.” 

It thus appears from the bill itself, from the message of the Presi- 
dent, the statement of the Attorney General, and the letter of the 
Chief Justice that nothing of advantage to litigants is to be derived 
from this measure in the reduction of the law’s delay. 


QUESTION OF AGE NOT SOLVED 


The next question is to determine to what extent ‘‘the persistent 
infusion of new blood” may be expected from this bill. 

It will be observed that the bill before us does not and cannot com- 
pel the retirement of any judge, whether on the Supreme Court or 
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any other court, when he becomes 70 years of age. It will be remem- 
bered that the mere attainment of three score and ten by a particular 
judge does not, under this bill, require the appointment of another. 
The man on the bench may be 80 years of age, but this bill will not 
authorize the President to appoint a new judge to sit beside him unless 
he has served as a judge for 10 years. In other words, age itself is 
not penalized; the penalty falls only when age is attended with 
experience. 

No one should overlook the fact that under this bill the President, 
whoever he may be and whether or not he believes in the constant 
infusion of young blood in the courts, may nominate a man 69 years 
and 11 months of age to the Supreme Court, or to any court, and, if 
confirmed, such nominee, if he never had served as a judge, would 
continue to sit upon the bench unmolested by this law until he had 
attained the ripe age of 79 years and 11 months. 

We are told that “modern complexities call also for a constant 
infusion of new blood in the courts, just as it is needed in executive 
functions of the Government and in private business.” Does this 
bill provide for such? The answer is obviously no. As has been 
just demonstrated, the introduction of old and inexperienced blood 
into the courts is not prevented by this bill. 

More than that, the measure, by its own terms, makes impossible 
the “constant” or “persistent” infusion of new blood. It is to be 
observed that the word is “new”’, not “‘young.”’ 

The Supreme Court may not be expanded to more than 15 members. 
No more than two additional members may be appointed to any 
circuit court of appeals, to the Court of Claims, to the Court of Cus- 
toms and Patent Appeals, or to the Customs Court, and the number of 
judges now serving in any district or group of districts may not be 
more than doubled. There is, therefore, a specific limitation of 
appointment regardless of age. That is to say, this bill, ostensibly 
designed to provide for the infusion of new blood, sets up insuperable 
obstacles to the “constant” or “persistent” operation of that principle. 

Take the Supreme Court as an example. As constituted at the 
time this bill was presented to the Congress, there were six members 
of that tribunal over 70 years of age. If all six failed to resign or 
retire within 30 days after the enactment of this bill, and none of the 
members died, resigned, or retired before the President had made a 
nomination, then the Supreme Court would consist of 15 members. 
These 15 would then serve, regardless of age, at their own will, during 
good behavior, in other words, for life. Though as a result we had 
a court of 15 members 70 years of age or over, nothing could be done 
about it under this bill, and there would be no way to infuse “new” 
blood or “young” blood except by a new law further expanding the 
Court, unless, indeed, Congress and the Executive should be willing 
to follow the course defined by the framers of the Constitution for 
such a contingency and submit to the people a constitutional amend- 
ment limiting the terms of Justices or making mandatory their 
retirement at a given age. 

It thus appears that the bill before us does not with certainty 
provide for increasing the personnel of the Federal judiciary, does not 
remedy the law’s delay, does not serve the interest of the “‘poorer 
litigant”’ and does not provide for the “constant” or “persistent 
infusion of new blood” into the judiciary. What, then, does it do? 
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THE BILL APPLIES FORCE TO THE JUDICIARY 


The answer is clear. It applies force to the judiciary. It is an 
attempt to impose upon the courts a course of action, a line of decision 
which, without that force, without that imposition, the judiciary 
might not adopt. 

Can there be any doubt that this is the purpose of the bill? In- 
creasing the personnel is not the object of this measure; infusing 
young blood is not the object; for if either one of these purposes had 

een in the minds of the proponents, the drafters would not have 
written the following clause to be found on page 2, lines 1 to 4, in- 
clusive: 

Provided, That no additional judge shall be appointed hereunder if the judge 
who is of retirement age dies, resigns, or retires prior to the nomination of such 
additional judge. 

Let it also be borne in mind that the President’s message sub- 
mitting this measure contains the following sentence: 

If, on the other hand, any judge eligible for retirement should feel that his 
Court would suffer because of an increase of its membership, he may retire or 
resign under already existing provisions of law if he wishes to do so. 

Moreover, the Attorney General in testifying before the committee 
(hearings, pt. 1, p. 33) said: 

If the Supreme Court feels that the addition of six judges would be harmful 
to that Court, it can avoid that result by resigning. 

Three invitations to the members of the Supreme Court over 70 
years of age to get out despite all the talk about increasing personnel 
to expedite the disposition of cases and remedy the law’s delay. 
One by the bill. One by the President’s message. One by the 
Attorney General. 

Can reasonable men by any possibility differ about the constitu- 
tional impropriety of such a course? 

Those of us who hold office in this Government, however humble 
or exalted it may be, are creatures of the Constitution. To it we 
owe all the power and authority we possess. Outside of it we have 
none. We are bound by it in every official act. 

We know that this instrument, without which we would not be able 
to call ourselves presidents, judges, or legislators, was carefully planned 
and deliberately framed to establish three coordinate branches of gov- 
ernment, every one of them to be independent of the others. For the 

rotection of the people, for the preservation of the rights of the 
individual, for the maintenance of the liberties of minorities, for main- 
taining the checks and balances of our dual system, the three branches 
of the Government were so constituted that the independent expression 
of honest difference of opinion could never be restrained in the people’s 
servants and no one branch could overawe or subjugate the others. 
That is the American system. It is immeasurably more important, 
immeasurably more sacred to the people of America, indeed, to the 

eople of all the world than the immediate adoption of any legislation 
one beneficial. 

That judges should hold office during good behavior is the prescrip- 
tion. It is founded upon historic experience of the utmost significance. 
Compensation at stated times, which compensation was ‘not to be 
diminished during their tenure, was also ordained. Those compre- 
hensible terms were the outgrowths of experience which was deep- 
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seated. Of the 55 men in the Constitutional Convention, nearly one- 
half had actually fought in the War for Independence. Eight of the 
men present had signed the Declaration of Independence, in which, 
giving their reasons for the act, they had said of their king: ‘“‘He has 
made judges dependent upon his will alone for their tenure of office 
and the amount and payment of their salaries.” They sought to cor- 
rect an abuse and to prevent its recurrence. When these men wrote 
the Constitution of their new Government, they still sought to avoid 
such an abuse as had led to such a bloody war as the one through which 
they had just passed. So they created a judicial branch of govern- 
ment consisting of courts not conditionally but absolutely independ- 
ent in the discharge of their functions, and they intended that entire 
and impartial independence should prevail. Interference with this 
independence was prohibited, not partially but totally. Behavior 
other than good was the sole and only cause for interference. This 
judicial system is the priceless heritage of every American. 

By this bill another and wholly different cause is proposed for the 
intervention of executive influence, namely, age. Age and behavior 
have no connection; they are unrelated subjects. By this bill, judges 
who have reached 70 years of age may remain on the bench and have 
their judgment augmented if they agree with the new appointee, or 
vetoed if they disagree. This is far from the independence intended 
for the courts by the framers of the Constitution. This is an unwar- 
ranted influence accorded the appointing agency, contrary to the 
spirit of the Constitution. The bill sets up a plan which has as its 
stability the changing will or inclination of an agency not a part of 
the judicial system. Constitutionally, the bill can have no sanction. 
The effect of the bill, as stated by the Attorney General to the com- 
mittee, and indeed by the President in both his message and speech, 
is in violation of the organic law. 


OBJECT OF PLAN ACKNOWLEDGED 


No amount of sophistry can cover up this fact. The effect of this 
bill is not to provide for an increase in the number of Justices compos- 
ing the Supreme Court. The effect is to provide a forced retirement 
or, failing in this, to take from the Justices affected a free exercise of 
their independent judgment. 

The President tells us in his address to the Nation of March 9 
(appendix D), Congressional Record, March 10, page 2650: 


When the Congress has sought to stabilize national agriculture, to improve the 
conditions of labor, to safeguard business against unfair competition, to protect 
our national resources, and in many other ways, to serve our clearly national 
needs, the majority of the Court has been assuming the power to pass on the wis- 
dom of these acts of the Congress and to approve or disapprove the public policy 
written into these laws 

We have, therefore, reached the point as a nation where we must take action 
to save the Constitution from the Court and the Court from itself. We must 
find a way to take an appeal from the Supreme Court to the Constitution itself. 
We want a Supreme Court which will do justice under the Constitution—not over 
it. In our courts we want a government of laws and not of men. 


These words constitute a charge that the Supreme Court has ex- 
ceeded the boundaries of its jurisdiction and invaded the field reserved 
by the Constitution to the legislative branch of the Government. At 
best the accusation is opinion only. It is not the conclusion of 
judicial process. 

S. Rept. 711, 75-1——2 
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Here is the frank acknowledgment that neither speed nor “new 
blood” in the judiciary is the object of this legislation, but a change 
in the decisions of the Court—a subordination of the views of the 
— to the views of the executive and legislative, a change to be 
rought about by forcing certain judges off the bench or increasing 
their number. 

Let us, for the purpose of the argument, grant that the Court has 
been wrong, wrong not only in that it has rendered mistaken opinions 
but wrong in the far more serious sense that it has substituted its will 
for the congressional will in the matter of legislation. May we never- 
theless safely punish the Court? 

Today it may be the Court which is charged with forgetting its con- 
stitutional duties. Tomorrow it may be the Congress. The next 
day it may be the Executive. If we yield to temptation now to lay 
the lash upon the Court, we are only teaching others how to apply 
it to ourselves and to the people when the occasion seems to warrant. 
Manifestly, if we may force the hand of the Court to secure our in- 
terpretation of the Constitution, then some succeeding Congress may 
repeat the process to secure another and a different interpretation 
and one which may not sound so pleasant in our ears as that for which 
we now contend. 

There is a remedy for usurpation or other judicial wrongdoing. 
If this bill be supported by the toilers of this country upon the ground 
that they want a Court which will sustain legislation limiting hours 
and providing minimum wages, they must remember that the proce- 
dure employed in the bill could be used in another administration to 
lengthen hours and to decrease wages. If farmers want agricultural 
relief and favor this bill upon the ground that it gives them a Court 
which will sustain legislation in their favor, they must remember 
that the procedure employed might some day be used to deprive 
them of every vestige of a farm relief. 

When members of the Court usurp legislative powers or attempt to 
exercise political power, they lay ieminiiven open to the charge of 
having lapsed from that “good behavior’ which determines the 
period of their official life. But, if you say, the process of impeach- 
ment is difficult and uncertain, the answer is, the people made it so 
when they framed the Constitution. It is not for us, the servants of 
the people, the instruments of the Constitution, to find a more easy 
way to do that which our masters made difficult. 

But, if the fault of the judges is not so grievous as to warrant 
impeachment, if their offense is merely that they have grown old, and 
we feel, therefore, that there should be a “‘constant infusion of new 
blood”’, then obviously the way to achieve that result is by constitu- 
tional amendment fixing definite terms for the members of the judi- 
ciary or making mandatory their retirement at a given age. Such 
a provision would indeed provide for the constant infusion of new 
blood, not only now but at all times in the future. The plan before 
us is but a temporary expedient which operates once and then never 
again, leaving the Court as permanently expanded to become once 
more a court of old men, gradually year by year falling behind the 
times. 

WHAT SIZE THE SUPREME COURT? 


How much better to proceed according to the rule laid down by the 
Constitution itself than by indirection to achieve our purposes. The 
futility and absurdity of the devious rather than the direct method 
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is illustrated by the effect upon the problem of the retirement of 
Justice Van Devanter. 

According to the terms of the bill, it does not become effective 
until 30 days after enactment, so the number of new judges to be 
appointed depends not upon the bill itself, not upon the conditions 
as they exist now or as they might exist when the bill is enacted, but 
upon conditions as they exist 30 days thereafter. Because Justice 
Van Devanter’s retirement was effective as of June 2, there were on 
that date only five rather than six Justices on the Supreme Court of 
retirement age. The maximum number of appointments, therefore, 
is now 5 rather than 6 and the size of the Court 14 rather than 15. 
Now, indeed, we have put an end to 5-to-4 decisions and we shall not 
be harassed by 8-to-7 decisions. Now instead of making one man on 
the Court all-powerful, we have rendered the whole Court impotent 
when it divides 7 to 7 and we have provided a system approving the 
lower court by default. 

But we may have another vacancy, and then the expanded court 
will be 13 rather than 14. A court of 13 with decisions by a vote of 
7 to 6 and the all-powerful one returned to his position of judicial 
majesty. Meanwhile, the passage of years carries the younger mem- 
bers onward to the age of retirement when, if they should not retire, 
additional appointments could be made until the final maximum of 
15 was reached. 

The membership of the Court, between 9 and 15, would not be 
fixed by the Congress nor would it be fixed by the President. It 
would not even be fixed by the Court as a court, but would be deter- 
mined by the caprice or convenience of the Justices over 70 years of 
age. The size of the Court would be determined by the personal 
desires of the Justices, and if there be any public advantage in having 
a court of any certain size, that public advantage in the people’s 
interest would be wholly lost. Is it of any importance to the country 
that the size of the Court should be definitely fixed? Or are we to 
shut our eyes to that factor just because we have determined to punish 
the Justices whose opinions we resent? 

But, if you say the process of reform by amendment is difficult and 
uncertain, the answer is, the people made it so when they framed the 
Constitution, and it is not for us, the servants of the people, by in- 
direction to evade their will, or by devious methods to secure reforms 
upon which they only in their popular capacity have the right to pass. 


A MEASURE WITHOUT PRECEDENT 


This bill is an invasion of judicial power such as has never before 
been attempted in this country. It is true that in the closing days of 
the administration of John Adams, a bill was passed creating 16 new 
circuit judges while reducing by one the number of places on the 
Supreme Court. It was charged that this was a bill to use the judi- 
ciary for a political purpose by providing official positions for members 
of a defeated party. The repeal of that law was the first task of the 
Jefferson administration. 

Neither the original act nor the repealer was an attempt to change 
the course of judicial decision. And never in the history of the coun- 
try has there been such an act. The present bill comes to us, there- 
fore, wholly without precedent. 
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It is true that the size of the Supreme Court has been changed from 
time to time, but in every instance after the Adams administration, 
save one, the changes were made for purely administrative purposes 
in aid of the Court, not to control it. 

Because the argument has been offered that these changes justify 
the present proposal, it is important to review all of the instances. 

They were seven in number. 

The first was by the act of 1801 reducing the number of members 
from six, as originally constituted, to five. Under the Judiciary Act 
of 1789 the circuit courts were trial courts and the Justices of the 
Supreme Court sat in them. That onerous duty was removed by 
the act of 1801 which created new judgeships for the purpose of 
relieving the members of the Supreme Court of this task. Since the 
work of the Justices was thereby reduced, it was provided that the 
next vacancy should not be filled. Jeffersonians explained the pro- 
vision by saying that it was intended merely to prevent Jefferson 
from making an appointment of a successor to Justice Cushing whose 
death was expected. 

The next change was in 1802 when the Jefferson administration 
restored the membership to six. 

In neither of these cases was the purpose to influence decisions. 

The third change was in 1807 under Jefferson when, three new 
States having been admitted to the Union, a new judicial circuit had 
to be created, and since it would be impossible for any of the six 
sitting Justices of the Supreme Court to undertake the trial work in 
the new circuit (Ohio, Kentucky, and Tennessee), a seventh Justice 
was added because of the expansion of the country. Had Jefferson 
wanted to subjugate John Marshall this was his opportunity to 
multiply members of the Court and overwhelm him, but he did not 
do it. We have no precedent here. 

Thirty years elapsed before the next change. The country had 
continued to expand. New States were coming in and the same 
considerations which caused the increase of 1807 moved the repre- 
sentatives of the new West in Congress to demand another expansion. 
In 1826 a bill adding three justices passed both Houses but did not 
survive the conference. Andrew Jackson, who was familiar with the 
needs of the new frontier States, several times urged the legislation. 
Finally, it was achieved in 1837 and the Court was increased from 
7 to 9 members. 

Here again the sole reason for the change was the need of a growing 
country for a larger Court. We are still without a precedent. 


CHANGES DURING THE RECONSTRUCTION PERIOD 


In 1863 the western frontiers had reached the Pacific. California 
had been a State since 1850 without representation on the Supreme 
Court. The exigencies of the war and the development of the coast 
region finally brought the fifth change when by the act of 1863 a 
Pacific circuit was created and consequently a tenth member of the 
Hich Court. 

Ro course of judicial opinion had not the slightest bearing upon the 
change. 

Seventy-five years of constitutional history and still no precedent 
for a legislative attack upon the judicial power. 
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Now we come to the dark days of the reconstruction era for the 
sixth and seventh alterations of the number of justices. 

The congressional majority in Andrew Johnson’s administration 
had slight regard for the rights of minorities and no confidence in the 
President. Accordingly, a Jaw was passed in 1866, providing that no 
appointments should be made to the Court until its membership had 
been reduced from 10 to 7. Doubtless, Thaddeus Stevens feared that 
the appointees of President Johnson might not agree with reconstruc- 
tion policies and, if a constitutional question should arise, might vote to 
hold unconstitutional an act of Congress. But whatever the motive, 
a reduction of members at the instance of the bitterest majority 
that ever held sway in Congress to prevent a President from influ 
encing the Court is scarcely a . precedent for the expansion of the Court 
now. 

By the time General Grant had become President in March 1869 
the Court had been reduced to 8 members by the operation of the law 
of 1866. Presidential appointments were no longer resented, so 
Congress passed a new law, this time fixing the membership at 9. 
This law was passed in April 1869, an important date to remember, for 
the Legal Tender decision had not yet been rendered. Grant was 
authorized to make the additional appointment in December. Before 
he could make it however, Justice Grier resigned, and there were thus 
two vacancies. 

The charge has been made that by the appointment to fill these 
vacancies Grant packed the Court to affect its decision in the Legal 
Tender case. Now whatever Grant’s purpose may have been in 
making the particular appointments, it is obvious that Congress did 
not create the vacancies for the purpose of affecting any decision, 
because the law was passed long before the Court had acted in Hepburn 
v. Griswold and Congress made only one vacancy, but two appoint- 
ments were necessary to change the opinion. 

It was on February 7, 1870, that the court handed down its judgment 
holding the Legal Tender Act invalid, a decision very much deplored 
by the administration. It was on the same date that Grant sent 
down the nomination of the two justices whose votes, on a reconsidera- 
tion of the issue, caused a reversal of the decision. As it happens, 
Grant had made two other nominations first, that of his Attorney 
General, Ebenezer Hoar, who was rejected by the Senate, and Edwin 
Stanton, who died 4 days after having ton confirmed. These 
appointments were made in December 1869, 2 months before the 
decision, and Stanton was named, according to Charles Warren, 
historian of the Supreme Court, not because Grant wanted him but 
because a large majority of the members of the Senate and the House 
urged it. So Grant must be acquitted of having packed the Court 
and Congress is still without a precedent for any act that will tend to 
impair the independence of the Court. 


A PRECEDENT OF LOYALTY TO THE CONSTITUTION 


Shall we now, after 150 years of loyalty to the constitutional ideal 
of an untrammeled judiciary, duty bound to protect the constitu- 
tional rights of the humblest citizen even against the Government 
itself, create the vicious precedent which must necessarily undermine 
our system? The only argument for the increase which survives 
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analysis is that Congress should enlarge the Court so as to make the 
policies of this administration effective. 

We are told that a reactionary oligarchy defies the will of the major- 
ity, that this is a bill to “unpack” the Court and give effect to the 
desires of the majority; that is to say, a bill to increase the number 
of Justices for the express purpose of neutralizing the views of some of 
the present members. In justification we are told, but without 
authority, by those who would rationalize this program, that Congress 
was given the power to determine the size of the Court so that the 
legislative branch would be able to impose its will upon the judiciary. 
This amounts to nothing more than the declaration that when the 
Court stands in the way of a legislative enactment, the Congress 
may reverse the ruling by enlarging the Court. When such a prin- 
ciple is adopted, our constitutional system is overthrown! 

This, then, is the dangerous precedent we are asked to establish. 
When proponents of the bill assert, as they have done, that Congress 
in the past has altered the number of Justices upon the Supreme Court 
and that this is reason enough for our doing it now, they show how 
important precedents are and prove that we should now refrain from 
any action that would seem to establish one which could be followed 
hereafter whenever a Congress and an executive should become dis- 
satisfied with the decisions of the Supreme Court. 

This is the first time in the history of our country that a proposal to 
alter the decisions of the court by enlarging its personnel has been so 
boldly made. Let us meet it. Let us now set a salutary precedent 
that will never be violated. Let us, of the Seventy-fifth Congress, in 
words that will never be disregarded by any succeeding Congress, 
declare that we would rather have an independent Court, a fearless 
Court, a Court that will dare to announce its honest opinions in what 
it believes to be the defense of the liberties of the people, than a Court 
that, out of fear or sense of obligation to the appointing power, or 
factional passion, approves any measure we may enact. We are not 
the judges of the judges. We are not above the Constitution. 

Even if every charge brought against the so-called ‘reactionary” 
members of this Court be true, it is far better that we await orderly 
but inevitable change of personnel than that we impatiently over- 
whelm them with new members. Exhibiting this restraint, thus 
demonstrating our faith in the American system, we shall set an 
example that will protect the independent American judiciary from 
attack as long as this Government stands. 


AN INDEPENDENT JUDICIARY ESSENTIAL 


It is essential to the continuance of our constitutional democracy 
that the judiciary be completely independent of both the executive 
and legislative branches of the Government, and we assert that 
independent courts are the last safeguard of the citizen, where his 
rights, reserved to him by the express and implied provisions of the 
Constitution, come in conflict with the power of governmental agencies. 
We assert that the language of Jobn Marshall, then in his 76th year, 
in the Virginia Convention (1829-31), was and is prophetic: 

Advert, sir, to the duties of a judge. He has to pass between the Government 
and the man whom the Government is prosecuting; between the most powerful 
individual in the community and the poorest and most unpopular. It is of the 
last importance that in the exercise of these duties he should observe the utmost 
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fairness. Need I express the necessity of this? Does not every man feel that his 
own personal security and the security of his property depends on that fairness? 
The judicial department comes home in its effect to every man’s fireside; it passes 
on his property, his reputation, his life, his all. Is it not, to the last degree, 
important that he should be rendered perfectly and completely independent, with 
nothing to influence or control him but God and his conscience? 

The condition of the world abroad must of necessity cause us to 
hesitate at this time and to refuse to enact any law that would impair 
the independence of or destroy the people’s confidence in an inde- 
pendent judicial branch of our Government. We unhesitatingly 
assert that any effort looking to the impairment of an independent 
judiciary of necessity operates toward centralization of power in the 
other branches of a tripartite form of government. We declare for 
the continuance and perpetuation of government and rule by law, as 
distinguished from government and rule by men, and in this we are 
but reasserting the principles basic to the Constitution of the United 
States. The converse of this would lead to and in fact accomplish the 
destruction of our form of government, where the written Constitution 
with its history, its spirit, and its Jong line of judicial interpretation 
and construction, is looked to and relied upon by millions of our 
people. Reduction of the degree of the supremacy of law means an 
increasing enlargement of the degree of personal government. 

Personal government, or government by an individual, means auto- 
cratic dominance, by whatever name it may be designated. Auto- 
cratic dominance was the very thing against which the American 
Colonies revolted, and to prevent which the Constitution was in every 
particular framed. 

Courts and the judges thereof should be free from a subservient 
attitude of mind, and this must be true whether a question of consti- 
tutional construction or one of popular activity is involved. If the 
court of last resort is to be made to respond to a prevalent sentiment 
of a current hour, politically imposed, that Court must ultimately 
become subservient to the pressure of public opinion of the hour, 
which might at the moment embrace mob passion abhorrent to a 
more calm, lasting consideration. 

True it is, that courts like Congresses, should take account of the 
advancing strides of civilization. True it is that the law, being a 

rogressive science, must be pronounced progressively and liberally; 
but the milestones of liberal progress are made to be noted and counted 
with caution rather than merely to be encountered and passed. 
Progress is not a mad mob march; rather, it is a steady, invincible 
stride. There is ever-impelling truth in the lines of the great liberal 
jurist, Mr. Justice Holmes, in Northern Securities v. The United States, 
wherein he says: 


Great cases like hard cases make bad law. For great cases are called great, not 
by reason of their real importance in shaping the law of the future, but because of 
some accident of immediate overwhelming interest which appeals to the feelings 
and distorts the judgment. These immediate interests exercise a kind of hydraulic 
pressure which makes what previously was clear, seem doubtful, and before which 
even well settled principles of law will bend. 


If, under the “hydraulic pressure” of our present need for economic 
justice, we destroy the system under which our people have progressed 
to a higher degree of justice and prosperity than that ever enjoyed a“ 
any other people in all the history of the human race, then we shall 
destroy not only all opportunity for further advance but everything 
we have thus far achieved. 
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The whole bill prophesies and permits executive and legislative 
interferences with the independence of the Court, a prophecy and a 
permission which constitute an affront to the spirit of the Constitu- 
tion. 

The complete independence of the courts of justice is peculiarly essential in a 
limited Constitution. By a limited Constitution, I understand one which con- 
tains certain specified exceptions to the legislative authority; such, for instance, as 
that it shall pass no bills of attainder, no ex-post-facto laws, and the like. Limi- 
tations of this kind can be preserved in practice no other way than through the 
medium of courts of justice, whose duty it must be to declare all acts contrary to 
the manifest tenor of the Constitution void. Without this, all the reservations 
of particular rights or privileges would amount to nothing (The Federalist, vol. 
2, p. 100, no. 78). 

The spirit of the Constitution emphasizing the establishment of an 
independent judicial branch was reenunciated by Madison in Nos. 47 
and 48 (The Federalist, vol. 1, pp. 329, 339) and by John Adams 
(Adams’ Works, vol. 1, p. 186). 

If interference with the judgment of an independent judiciary is to 
be countenanced in any degree, then it is permitted and sanctioned in 
all degrees. There is no constituted power to say where the degree 
ends or begins, and the political administration of the hour may apply 
the essential ‘‘concepts of justice” by equipping the courts with one 
strain of “new blood’’, while the political administration of another 
day may use a different light and a different blood test. Thus would 
influence run riot. Thus perpetuity, independence, and stability 
belonging to the judicial arm of the Government and relied on by 
lawyers and laity, are lost. Thus is confidence extinguished. 


THE PRESIDENT GIVES US EXAMPLE 


From the very beginning of our Government to this hour, the 
fundamental necessity of maintaining inviolate the independence of 
the three coordinate branches of government has been recognized by 
legislators, jurists, and presidents. James Wilson, one of the framers 
of the Constitution who later became a Justice of the Supreme Court, 
declared that the independence of each department recognizes that 
its proceedings “shall be free from the remotest influence, direct or 
indirect, of either of the other two branches.” Thus it was at the 
beginning. Thus it is now. Thus it was recognized by the men 
who framed the Constitution and administered the Government under 
it. Thus it was declared and recognized by the present President 
of the United States who, on the 19th day of May 1937, in signing a 
veto message to the Congress of the United States of a measure which 
would have created a special commission to represent the Federal 
Government at the World’s Fair in New York City in 1939, withheld 
his approval because he felt that the provision by which it gave 
certain administrative duties to certain Members of Congress 
amounted to a legislative interference with executive functions. In 
vetoing the bill, President Roosevelt submitted with approval the 
statement of the present Attorney General that: 

In my opinion those provisions of the joint resolution establishing a commission 
composed largely of Members of the Congress and authorizing them to appoint 
a United States commissioner general and two assistant commissioners for the 
New York World’s Fair, and also providing for the expenditure of the appropria- 
tion made by the resolution, and for the administration of the resolution generally, 
amount to an unconstitutional invasion of the province of the Executive. 
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The solicitude of the President to maintain the independence of 
the executive arm of the Government against invasion by the legisla- 
tive authority should be an example to us in solicitude to preserve 
the independence of the judiciary from any danger of invasion by 
the legislative and executive branches combined. 


EXTENT OF THE JUDICIAL POWER 


The assertion has been indiscriminately made that the Court has 
arrogated to itself the right to declare acts of Congress invalid. The 
contention will not stand against investigation or reason. 

Article III of the Federal Constitution provides that the judicial 
power “shall extend to all cases in law and equity arising under this 
Constitution, the laws of the United States and treaties made under 
their authority.” 

The words ‘“‘under this Constitution” were inserted on the floor of 
the Constitutional Convention in circumstances that leave no doubt 
of their meaning. It is true that the Convention had refused to give 
the Supreme Court the power to sit as a council of revision over the 
acts of Congress or the power to veto such acts. That action, how- 
ever, was merely the refusal to give the Court any legislative power. 
It was a decision wholly in harmony with the purpose of keeping the 
judiciary independent. But, while carefully refraining from giving 
the Court power to share in making laws, the Convention did give it 
judicial power to construe the Constitution in litigated cases. 

After the various forms and powers of the new Government had 
been determined in principle, the Convention referred the whole 
matter to the Committee on Detail, the duty of which was to draft 
a tentative instrument. The report of this committee was then taken 
up section by section on the floor, debated and perfected, whereupon 
the instrument was referred to the Committee on Style which wrote 
the final draft. 

When the Committee on Detail reported the provision defining the 
judicial power, it read as follows: 


The jurisdiction of the Supreme Court shall extend to all cases arising under 
laws passed by the Legislature of the United States, etc. (Elliot’s Debates, vol. 5, 
p. 380). 


On August 27, 1787, when this sentence was under consideration of 


the full Convention, it was changed to read as follows on motion of 
Dr. Johnson: 


The jurisdiction of the Supreme Court shall extend to all cases arising under 
this Constitution and the laws passed by the Legislature of the United States. 


_ Madison in his notes (Elliot’s Debates, vol. 5, p. 483) reports the 
incident in this language: 

Dr. Johnson moved to insert the words, “this Constitution and the’’ before 
the word “laws.” 

Mr. Madison doubted whether it was not going too far, to extend the juris- 
diction of the Court generally to cases arising under the Constitution, and whether 
it — not to be limited to cases of a judiciary nature. The right of expounding 


the Constitution, in cases not of this nature, ought not to be given to that 
department. 


The motion of Dr. Johnson was agreed to, nem. con., it being generally supposed 
that the jurisdiction given was constructively limited to cases of a judiciary nature. 
In other words, the framers of the Constitution were not satisfied 
to give the Court power to pass only on cases arising under the laws 


but insisted on making it quite clear that the power extends to cases 
S. Rept. 711, 75-1——3 
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arising ‘under the Constitution.” Moreover, Article VI of the 
Constitution, clause 2, provides: 

This Constitution and the laws of the United States which shall be made in 
pursuance thereof * * * shall be the supreme law of the land * * * 

Language was never moreclear. Nodoubtcanremain. A pretended 
law which is not “in pursuance” of the Constitution is no law at all. 

A citizen has the right to appeal to the Constitution from such a 
statute. He has the right to demand that Congress shall not pass 
any act in violation of that instrument, and, if Congress does pass 
such an act, he has the right to seek refuge in the courts and to expect 
the Supreme Court to strike down the act if it does in fact violate the 
Constitution. A written constitution would be valueless if it were 
otherwise. 

The right and duty of the Court to construe the Constitution is thus 
made clear. The question may, however, be propounded whether in 
construing that instrument the Court has undertaken to “override 
the judgment of the Congress on legislative policy.” It is not 
necessary for this committee to defend the Court from such a charge. 
An invasion of the legislative power by the judiciary would not, as 
has already been indicated, justify the invasion of judicial authority 
by the legislative power. The proper remedy against such an in- 
vasion is provided in the Constitution. 


VERY FEW LAWS HELD UNCONSTITUTIONAL 


We may, however, point out that neither in this administration nor 
in any previous administration has the Supreme Court held uncon- 
stitutional more than a minor fraction of the laws which have been 
enacted. In 148 years, from 1789 to 1937, only 64 acts of Congress 
have been declared unconstitutional—64 acts out of a total of approxi- 
mately 58,000 (appendix E). 

These 64 acts were held invalid in 76 cases, 30 of which were de- 
cided by the unanimous vote of all the justices, 9 by the agreement 
of all but one of the justices, 14 by the agreement of all but two, 
another 12 by agreement of all but three. In 11 cases only were 
there as many as four dissenting votes when the laws were struck 
down. 

Only four statutes enacted by the present administration have been 
declared unconstitutional with three or more dissenting votes. And 
only 11 statutes, or parts thereof, bearing the approval of the present 
Chief Executive out of 2,699 signed by him during his first adminis- 
tration, have beeninvalidated. Of the 11, three—the Municipal Bank- 
ruptcy Act, the Farm Mortgage Act, and the Railroad Pension Act— 
were not what have been commonly denominated administration 
measures. When he attached his signature to the Railroad Pension 
Act, the President was quoted as having expressed his personal doubt 
as to the constitutionality of the measure. The Farm Mortgage Act, 
was later rewritten by the Congress, reenacted, and in its new form 
sustained by the court which had previously held it void. Both the 
Farm Mortgage Act in its original form and the National Recovery 
Administration Act were held to be unconstitutional by a unanimous 
vote of all the justices. With this record of fact, it can scarcely be 
said with accuracy that the legislative power has suffered seriously 
at the hands of the Court. 
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But even if the case were far worse than it is alleged to be, it would 
still be no argument in favor of this bill to say that the courts and some 
judges have abused their power. The courts are not perfect, nor are 
the judges. The Congress is not perfect, nor are Senators and 
Representatives. The Executive is not perfect. These branches 
of government and the office under them are filled by human beings 
who for the most part strive to live up to the dignity and idealism 
of a system that was designed to achieve the greatest possible measure 
of justice and freedom for all the people. We shall destroy the system 
when we reduce it to the imperfect standards of the men who operate 
it. We shall strengthen it and ourselves, we shall make justice and 
liberty for all men more certain when, by patience and self-restraint, 
we maintain it on the high plane on which it was conceived. 

Inconvenience and even delay in the enactment of legislation is 
not a heavy price to pay for our system. Constitutional democracy 
moves forward with certainty rather than with speed. The safety 
and the permanence of the progressive march of our civilization are 
far more important to us and to those who are to come after us than 
the enactment now of any particular law. The Constitution of the 
United States provides ample opportunity for the expression of 
popular will to ioe about such reforms and changes as the people 
may deem essential to their present and future welfare. It is the 
people’s charter of the powers granted those who govern them. 


GUARANTIES OF INDIVIDUAL LIBERTY THREATENED 


Let it be recognized that not only is the commerce clause of the 
Constitution and the clauses having to do with due process and general 
welfare involved in the consideration of this bill, but every line of 
the Constitution from the preamble to the last amendment is affected. 
Every declarative statement in those clauses which we choose to call 
the Bill of Rights isinvolved. Guaranties of individual human liberty 
and the limitation of the governing powers and processes are all 
reviewable. 

During the period in which the writing and the adoption of the 
Constitution was being considered, it was Patrick Henry who said: 


The Judiciary are the sole protection against a tyrannical execution of the laws. 


They (Congress) cannot depart from the Constitution; and their laws in opposi- 
tion would be void. 


Later, during the discussion of the Bill of Rights, James Madison 
declared: 


If they (the rights specified in the Bill of Rights) were incorporated into the 
Constitution, independent tribunals of justice will consider themselves in a 
ae cme manner the guardians of those rights; they will be an impenetrable 

ulwark against every assumption of power in the legislative or Executive; they 
will be naturally led to resist every encroachment upon rights stipulated in the 
Constitution by the Declaration of Rights. 

These leaders, who were most deeply imbued with the duty of 
safeguarding human rights and who were most concerned to preserve 
the liberty lately won, never wavered in their belief that an inde- 
pendent judiciary and a Constitution defining with clarity the rights 
of the people, were the only safeguards of the citizen. Familiar with 
English history and the long struggle for human liberty, they held it 
to be an axiom of free government that there could be no security 
for the oma against the encroachment of political power save a 
written Constitution and an uncontrolled judiciary. 
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This has now been demonstrated by 150 years of progressive 
American history. As a people, Americans love liberty. It may be 
with truth and pride also said that we have a sensitive regard for 
human rights. Notwithstanding these facts, during 150 years the 
citizen over and over again has been compelled to contend for the 
plain rights guaranteed in the Constitution. Free speech, a free 
press, the right of assemblage, the right of a trial by jury, freedom 
from arbitrary arrest, religious freedom—these are among the great 
underlying principles upon which our democracy rests. But for all 
these, there have been occasions when the citizen has had to appeal 
to the courts for protection as against those who would take them 
away. And the only place the citizen has been able to go in any of 
these instances, for protection against the abridgment of his rights, 
has been to an independent and uncontrolled and incorruptible 
judiciary. Our law reports are filled with decisions scattered through- 
out these Jong years, reassuring the citizen of his constitutional 
rights, restraining States, restraining the Congress, restraining the 
Executive, restraining majorities, and preserving the noblest in rights 
of individuals. 

Minority political groups, no less than religious and racial groups, 
have never failed, when forced to appeal to the Supreme Court of the 
United States, to find in its opinions the reassurance and protection 
of their constitutional rights. No finer or more durable philosophy 
of free government is to be found in all the writings and practices 
of great statesmen than may be found in the decisions of the Supreme 
Court when dealing with great problems of free government touching 
human rights. This would not have been possible without an inde- 
pendent judiciary. 


COURT HAS PROTECTED HUMAN RIGHTS 


No finer illustration of the vigilance of the Court in protectin 
human rights can be found than in a decision wherein was involve 
the rights of a Chinese person, wherein the Court said: 


When we consider the nature and the theory of our institutions of government, 
the principles upon which they are supposed to rest, and review the history of 
their development, we are constrained to conclude that they do not mean to leave 
room for the play and action of purely personal and arbitrary power. * * * 
The fundamental rights to life, liberty, and the pursuit of happiness considered as 
individual possessions are secured by those maxims of constitutional law which 
are the monuments showing the victorious progress of the race in securing to men 
the blessings of civilization under the reign of just and equal laws, so that in the 
famous language of the Massachusetts Bill of Rights, the government of the Com- 
monwealth ‘‘may be a government of laws and not of men.” For the very idea 
that one man may be compelled to hold his life or the means of living or any 
material right essential to the enjoyment of life, at the mere will of another, seems 
to be intolerable in any country where freedom prevails, as being the essence of 
slavery itself. (Yick Wo v. Hopkins, 118 U. 8. 356.) 


In the case involving the title to the great Arlington estate of Lee, 
the Court said: 

No man in this country is so high that he is above the law. No officer of the 
law may set that law at defiance, with impunity. All the officers of the Govern- 
ment, from the highest to the lowest, are creatures of the law and are bound to 
Obey it. (U.S. v. Lee, 106 U. 8. 196.) 

In a noted case where several Negroes had been convicted of the 
crime of murder, the trial being held in the atmosphere of mob domi- 
nance, the Court set aside the conviction, saying: 
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The State is free to regulate the procedure of its courts in accordance with its 
own conceptions of policy, unless in so doing it ‘offends some principle of justice 
so rooted in the traditions and conscience of our people as to be ranked as funda- 
mental.” (Snyder v. Mass.; Rogers v. Peck, 199 U.S. 425, 434.) 

The State may abolish trial by jury. It may dispense with indictment by a 
grand jury and substitute complaint or information. (Walker v. Sauvinet, 92 
U. S. 90; Hurtado v. California, 110 U. S. 516; Snyder v. Mass., supra.) But the 
freedom of the State in establishing its policy is the freedom of constitutional 
government and is limited by the requirement of due process of law. Because a 
State may dispense with a jury trial, it does not follow that it may substitute 
trial by ordeal. The rack and torture chamber may not be substituted for the 
witness stand. The State may not permit an accused to be hurried to conviction 
under mob domination—where the whole proceeding is but a mask—without 
supplying corrective process * * *, 


Under a law enacted by a State legislature, it was made possible to 
censor and control the press through the power of injunction on the 
charge that the publication of malicious, scandalous, and defamatory 
matters against officials constituted a nuisance. The Supreme Court, 
holding the law void, said: 


The administration of government has become more complex, the opportunities 
for malfeasance and corruption have multiplied, crime has grown to most serious 
proportions, and the danger of its protection by unfaithful officials and of the 
impairment of the fundamental security of life and property by criminal alliances 
and official neglect, emphasizes the primary need of a vigilant and courageous 
press, especially in great cities. The fact that the liberty of the press may be 
abused by miscreant purveyors of scandal does not make less necessary the 
jmmunity of the press from previous restraint in dealing with official misconduct. 


Speaking of the rights of labor, the Supreme Court has said: 


Labor unions are recognized by the Clayton Act as legal when instituted for 
mutual help and lawfully carrying out their legitimate objects. They have long 
been thus recognized by the courts. They were organized out of the necessities 
of the situation. A single employee was helpless in dealing with an employer. 
He was dependent ordinarily on his daily wage for the maintenance of himself 
and family. If the employer refused to pay him the wages that he thought fair, 
he was nevertheless unable to leave the employ and to resist arbitrary and unfair 
treatment. Union was essential to give laborers opportunity to deal on equality 
with their employer. They united to exert influence upon him and to leave him 
in a body in order by this inconvenience to induce him to make better terms 
with them. They were withholding their labor of economic value to make him 
pay what they thought it was worth. The right to combine for such a lawful 
purpose has in many years not been denied by any court. The strike became a 
lawful instrument in a lawful economic struggle or competition between employer 
and employees as to the share or division between them of the joint product of 
labor and capital (American Foundries v. Tri City Council, 257 U. 8. 184). 


In another instance where the rights of labor were involved, the 
Court said: 


The legality of collective action on the part of employees in order to safeguard 
their property interests is not to be disputed. It has long been recognized that 
employees are entitled to organize for the purpose of securing the redress of griev- 
ances and to promote agreements with employers relating to rates of pay and 
conditions of work. Congress * * * ceuld safeguard it and seek to make 
their appropriate collective action an instrument of peace rather than of strife. 
Such collective action would be a mockery if representation were made futile by 
interference with freedom of choice. Thus the prohibition by Congress of inter- 
ference with the selection of representatives for the purpose of negotiation and 
conference between employers and employees, instead of being an invasion of the 
constitutional rights of either, was based on the recognition of the rights of both 
(Texas ‘ New Orleans Railway Co. v. Brotherhood of Railway & Steamship Clerks, 
281 U. 8. 548). 


By the philosophy behind the pending measure it is declared that 
the Bill of Rights would never be violated, that freedom of speech, 
freedom of assemblage, freedom of the press, security in life, liberty, 
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and property would never be challenged. Law takes its greatest force 

and its most secure foundation when it rests on the forum of expe- 

rience. And how has our court of last resort in the past been called 
upon to contribute to that great fortification of the law? 

In Cummings v. Missouri the rights of the lowly citizen were pro- 
tected in the spirit of the Constitution by declaring that “no State 
shall pass any bill of attender or ex post fact in law.” In the Milligan 
case, in the midst of the frenzied wake of the Civil War, it was the 
Supreme Court which sustained a citizen against an act of Congress, 
suspending the right of trial ty ury. 

In the case of Pierce v. ; idiom of Sisters, it was the Supreme 
Court that pronounced the inalienable right of the fathers and mothers 
of America to guide the destiny of their own children, when that power 
was challenged by an unconstitutional act of a sovereign State. 

Only a few months ago in the Scottsboro cases the rights of a Negro 
to have counsel were upheld by this Court under the due process clause 
of the Constitution. On March 26 of this year, in the Herndon case, 
the rights of freedom of speech and freedom of assembly were re- 
enunciated. Only a few weeks ago the Supreme Court construed the 
Constitution to uphold the Wagner Labor Act. 

It would extend this report beyond proper limits to pursue this 
subject and trace out the holdings of the Court on the many different 
phases of human rights upon which it has had to pass; but the record 
of the Court discloses, beyond peradventure of doubt, that in preserv- 
ing and maintaining the rights of American citizens under the Con- 
stitution, it has been vigilant, able, and faithful. 

If, at the time all these decisions were made, their making had been 
even remotely influenced by the possibility that such pronouncement 
would entail the appointment of a co-judge or co-judges to “apply the 
essential concepts of justice” in the light of what the then prevailing 
appointing power might believe to be the ‘‘needs of an ever-changing 
world” these landmarks of liberty of the lowly and humble might not 
today exist; nor would they exist tomorrow. However great the need 
for human progress and social uplift, their essentials are so inter- 
woven and involved with the individual as to be inseparable. 

The Constitution of the United States, courageously construed 
and upheld through 150 years of history, has been the bulwark of 
human liberty. It was bequeathed to us in a great hour of human 
destiny by one of the greatest characters civilization has produced— 
George Washington. It is in our hands now to preserve or to destroy. 
If ever there was a time when the people of America should heed the 
words of the Father of Their Country this is the hour. Listen to his 
solemn warning from the I’arewell Address: 

It is important, likewise, that the habits of thinking, in a free country, should 
inspire caution in those intrusted with its administration, to confine themselves 
within their respective constitutional spheres, avoiding, in the exercises of the 
powers of one department, to encroach upon another. The spirit of encroach- 
ment tends to consolidate the powers of all the departments in one, and thus to 
create, whatever the form of government, a real despotism. A first estimate of 
that love of power, and proneness to abuse it, which predominates in the human 
heart, is sufficient to satisfy us of the truth of this position. The necessity of 
reciprocal checks in the exercise of political power, by dividing and distributing 
it into different depositories, and constituting each the guardian of the public 
weal, against invasions by the others, has been evinced by experiment, ancient 
and modern; some of them in our own country, and under our own eyes. To 
preserve them must be as necessary as to institute them. If, in the opinion of the 
people, the distribution or modification of the constitutional powers be, in any 
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particular, wrong, let it be corrected by an amendment in the way which the Con- 
stitution designates. But let there be no change by usurpation; for though 
this, in one instance, may be the instrument of good, it is the customary weapon 
by which free governments are destroyed. The precedent must always greatly 


overbalance, in permanent evil, any partial or transient benefit which the use 
can, at any time, yield. 


SUMMARY 


We recommend the rejection of this bill as a needless, futile, and 
utterly dangerous abandonment of constitutional principle. 

It was presented to the Congress in a most intricate form and for 
reasons that obscured its real purpose. 

It would not banish age from the bench nor abolish divided decisions. 

It would not affect the power of any court to hold laws unconstitu- 
tional nor withdraw from any judge the authority to issue injunctions. 

It would not reduce the expense of litigation nor speed the decision 
of cases. 

It is a proposal without precedent and without justification. 

It would subjugate the courts to the will of Congress and the Presi- 
dent and thereby destroy the independence of the judiciary, the only 
certain shield of individual rights. 

It contains the germ of a system of centralized administration of 
law that would enable an executive so minded to send his judges into 
every judicial district in the land to sit in judgment on controversies 
between the Government and the citizen. 

It points the way to the evasion of the Constitution and establishes 
the method whereby the people may be deprived of their right to pass 
upon all amendments of the fundamental law. 

It stands now before the country, acknowledged by its proponents 
as a plan to force judicial interpretation of the Constitution, a proposal 
that violates every sacred tradition of American democracy. 

Under the form of the Constitution it seeks to do that which is 
unconstitutional. 

Its ultimate operation would be to make this Government one of 
men rather than one of law, and its practical operation would be to 
make the Constitution what the executive or legislative branches of 
the Government choose to say it is—an interpretation to be changed 
with each change of administration. 

It is a measure which should be so emphatically rejected that its 
parallel will never again be presented to the free representatives of the 
free people of America. 


Wiuuiam H. Kina. 
FrepericK Van Noys. 
Patrick McCarran. 
Cart A. Hatcn. 
Epwarp R. Burke. 
Tom CoNNALLY. 
JosepH C. O’ManoneEY. 
Wituiam E. Boran. 
Warren R. AvustIN. 
FREDERICK STEIWER. 








INDIVIDUAL VIEWS OF MR. HATCH 


In filing this separate brief statement on S. 1392 it is not intended 
to depart in any degree from the recommendation of the majority 
report for the committee to the effect that S. 1392 should not pass, 
In that recommendation [ join. 

It should be noted that the recommendation and the arguments 
advanced by the majority are directed against the bill in its present 
form. It has been my thought that the principal objections set forth 
in the majority report can be met by proper amendments to the bill; 
that with sufficient safeguards, it can be made a constructive piece 
of legislation, not designed for the immediate present, but to provide 
a@ permanent plan for the gradual and orderly infusion of new blood 
into the courts. Such a plan, intended to aid in the better admin- 
istration of justice and to enable the courts to discharge their judicial 
function more efficiently, but so safeguarded that it cannot be used 
to change or control judicial opinions, is within both the spirit and 
the letter of the constitution. 

Intending to offer amendments which it is believed will accomplish 
this purpose, I desire to make this additional statement to accompany 


the majority report. 
Cart A. Hatcu. 
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APPENDIXES 


APPENDIX A 


MessaGE FrRoM THE PRESIDENT OF THE UNITED STATES TRANSMITTING A REcOM- 


MENDATION TO REORGANIZE THE JrpDICIAL BRANCH OF THE FEDERAL GOVERN- 
MENT 


Fesruary 5, 1937.—Referred to the Committee on the Judiciary and ordered to 
be printed 


Tue Wuite Hovss, February 5, 1937. 
To the Congress of the United States: 

I have recently called the attention of the Congress to the clear need for a 
comprehensive program to reorganize the administrative machinery of the 
executive branch of our Government. I now make a similar recommendation 
to the Congress in regard to the judicial branch of the Government, in order that 
it also may function in accord with modern necessities. 

The Constitution provides that the President ‘‘shall from time to time give to 
the Congress information of the state of the Union, and recommend to their 
consideration such measures as he shall judge necessary and expedient.’”’ No 
one else is given a similar mandate. It is tierefore the duty of the President to 
advise the Congress in regard to the judiciary whenever he deems such informa- 
tion or recommendation necessary. 

I address you for the further reason that the Constitution vests in the Congress 

direct responsibility in the creation of courts and judicial offices and in the formula- 
tion of rules of practice and procedure. It is, therefore, one of the definite duties 
of the Congress constantly to maintain the effective functioning of the Federal 
udiciary. 
. The judiciary has often found itself handicapped by insufficient personnel with 
which to meet a growing and more complex business. It is true that the physical 
facilities of conducting the business of the courts have been greatly improved, 
in recent years, through the erection of suitable quarters, the provision of ade- 
quate libraries, and the addition of subordinate court officers. But in many ways 
these are merely the trappings of judicial office. They play a minor part in the 
processes of justice. 

Since the earliest days of the Republic, the problem of the personnel of the 
courts has needed the attention of the Congress. For example, from the begin- 
ning, over repeated protests to President Washington, the Justices of the Supreme 
Court were required to “ride circuit” and, as circuit justices, to hold trials through- 
out the length and breadth of the land—a practice which endured over a century. 

In almost every decade since 1789 changes have been made by the Congress 
whereby the number of judges and the cuties of judges in Federal courts have 
been altered in one way or another. The Supreme Court was established with 
6 members in 1789; it was reduced to 5 in 1801; it was increased to 7 in 1807; 
it was increased to 9 in 1837; it was increased to 10 in 1863; it was reduced to 7 
in 1866; it was increased to 9 in 1869. 

The simple fact is that today a new need for legislative action arises because the 
personnel of the Federal judiciary is insufficient to meet the business before them. 
A growing body of our citizens complain of the complexities, the delays, and 
the expense of litigation in the United States courts. 

A letter from the Attorney General, which I submit herewith, justifies by 
reasoning and statistics the common impression created by our overcrowded 
Federal dockets—and it proves the need for additional judges. 

Delay in any court results in injustice. 

It makes lawsuits a luxury available only to the few who can afford them or 
who have property interests to protect which are sufficiently large to repay the 
cost. Poorer litigants are compelled to abandon valuable rights or to accept 
inadequate or unjust settlements because of sheer inability to finance or to await 
the end of a long litigation. Only be speeding up the processes of the law and 
thereby reducing their cost, can we eradicate the growing impression that the 
courts are chiefly a haven for the well-to-do. 
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Delays in the determination of appeals have the same effect. Moreover, if 
trials of original actions are expedited and existing accumulations of cases are 
reduced, the volume of work imposed on the circuit courts of appeals will further 
increase. 

The attainment of speedier justice in the courts below will enlarge the task of 
the Supreme Court itself. And still more work would be added by the recommen- 
dation which I make later in this message for the quicker determination of con- 
stitutional questions by the highest court. 

Even at the present time the Supreme Court is laboring under a heavy burden. 
Its difficulties in this respect were superficially lightened some years ago by 
authorizing the Court, in its discretion, to refuse to hear appeals in many classes 
of cases. This discretion was so freely exercised that in the last fiscal year 
although 867 petitions for review were presented to the Supreme Court, it declined 
to hear 717 cases. If petitions in behalf of the Government are excluded, it appears 
that the Court permitted private litigants to prosecute appeals in only 108 cases 
out of 803 applications. Many of the refusals were doubtless warranted. But 
can it be said that full justice is achieved when a court is forced by the sheer 
necessity of keeping up with its business to decline, without even an explanation 
to hear 87 percent of the cases presented to it by private litigants? 

It seems clear, therefore, that the necessity of relieving present congestion 
extends to the enlargement of the capacity of all the Federal courts. 

A part of the problem of obtaining a sufficient number of judges to dispose of 
cases is the capacity of the judges themselves. This brings forward the question 
of aged or infirm judges—a subject of delicacy and yet one which requires frank 
discussion. 

In the Federal courts there are in all 237 life tenure permanent judgeships. 
Twenty-five of them are now held by judges over 70 years of age and eligible to 
leave the bench on full pay. Originally no pension or retirement allowance was 
provided by the Congress. When after 80 years of our national history the Con- 
gress made provision for pensions, it found a well-entrenched tradition among 
judges to cling to their posts, in many instances far beyond their years of physical 
or mental capacity. Their salaries were small. As with other men, responsibil- 
ities and obligations accumulated. No alternative had been open to them 
except to attempt to perform the duties of their offices to the very edge of the 

rave. 
. In exceptional cases, of course, judges, like other men, retain to an advanced 
age full mental and physical vigor. hose not so fortunate are often unable to 
perceive their own infirmities. ‘They seem to be tenacious of the appearance of 
adequacy.” The voluntary retirement law of 1869 provided, therefore, only a 
partial solution. That law, still in force, has not proved effective in inducing 
aged judges to retire on a pension. 

This result had been foreseen in the debates when the measure was being con- 
sidered. It was then proposed that when a judge refused to retire upon reaching 
the age of 70, an additional judge should be appointed to assist in the work of the 
court. The proposal passed the House but was eliminated in the Senate. 

With the opening of the twentieth century, and the great increase of population 
and commerce, and the growth of a more complex type of litigation, similar pro- 
posals were introduced in the Congress. To meet the situation, in 1913, 1914, 
1915, and 1916, the Attorneys General then in office recommended to the Congress 
that when a district or a circuit judge failed to retire at the age of 70, an additional 
judge be appointed in order that the affairs of the court might be promptly and 
adequately discharged. 

In 1919 a law was finally passed providing that the President “‘may’’ appoint 
additional district and circuit judges, but only upon a finding that the incumbent 
judge over 70 “‘is unable to discharge efficiently all the duties of his office by reason 
of mental or physical disability of permanent character.” The discretionary and 
indefinite nature of this legislation has rendered it ineffective. No President should 
be asked to determine the abiilty or disability of any particular judge. 

The duty of a judge involves more than presiding or listening to testimony or 
arguments. It is well to remember that the mass of details involved in the average 
of law cases today is vastly greater and more complicated than even 20 years ago. 
Records and briefs must be read; statutes, decisions, and extensive material of a 
technical, scientific, statistical, and economic nature must be searched and studied; 
opinions must be formulated and written. The modern tasks of judges call for 
the use of full energies. 

Modern complexities call also for a constantinfusion of new blood in the courts, 
just as it is needed in executive functions of the Government and in private busi- 
ness. A lowered mental or physical vigor leads men to avoid an examination of 








REORGANIZATION OF THE FEDERAL JUDICIARY 27 


complicated and changed conditions. Little by little, new facts become blurred 
through old glasses fitted, as it were, for the needs of another generation; older 
men, assuming that the scene is the same as it was in the past, cease to explore or 
inquire into the present or the future. 

We have recognized this truth in the civil service of the Nation and of many 
States by compelling retirement on pay at the age of 70. We have recognized it 
in the Army and Navy by retiring officers at the age of 64. A number of States 
have recognized it by providing in their constitutions for compulsory retirement of 
aged judges. 

Life tenure of judges, assured by the Constitution, was designed to place the 
courts beyend temptations or influences which might impair their judgments; it 
was not intended to.create a static judiciary. A constant and systematic addition 
of younger blood will vitalize the courts and better equip them to recognize and 
apply the essential concepts of justice in the light of the needs and the facts of an 
ever-changing world. 

It is obvious, therefore, from both reason and experience, that some provision 
must be adopted which will operate automatically to supplement the work of 
older judges and accelerate the work of the court. 

I, therefore, earnestly recommend that the necessity of an increase in the 
number of judges be supplied by legislation providing for the appointment of 
additional judges in all Federal courts, wihens exception, where there are 
incumbent judges of retirement age who do not choose to retire or to resign. 
If an elder judge is not in fact incapacitated, only good can come from the presence 
of an additional judge in the crowded state of the dockets; if the capacity of an 
elder judge is in fact impaired, the appointment of an additional judge is in- 
dispensable. This seems to be a truth which cannot be contradicted. 

I also recommend that the Congress provide machinery for taking care of 
sudden or long-standing congestion in the lower courts. The Supreme Court 
should be given power to appoint an administrative assistant who may be called 
a proctor. He would be charged with the duty of watching the calendars and the 
business of all the courts in the Federal system. The Chief Justice thereupon 
should be authorized to make a Sompemtey assignment of any circuit or district 
judge hereafter appointed in order that he may serve as long as needed in any 
circuit or district where the courts are in arrears. 

I attach a carefully considered draft of a proposed bill, which, if enacted, 
would, I am confident, afford substantial relief. The proposed measure also con- 
tains a limit on the total number of judges who might thus be appointed and also 
a limit on the potential size of any one of our Federal courts. 

These ag aaa do not raise any issue of constitutional law. They do not 
suggest any form of compulsory retirement for incumbent judges. Indeed, those 
who have reached the retirement age, but desire to continue their judicial work, 
would be able to do so under less physical and mental strain and would be able 
to play a useful part in relieving the growing congestion in the business of our 
courts. Among them are men of eminence and great ability whose services the 
Government would be loath to lose. If, on the other hand, any judge eligible 
for retirement should feel that his court would suffer because of an increase in 
its membership, he may retire or resign under already existing provisions of 
law if he wishes so to do. In this connection let me say that the pending pro- 
posal to extend to the Justices of the Supreme Court the same retirement privileges 
now available to other Federal judges, has my entire approval. 

One further matter requires immediate attention. We have witnessed the 
spectacle of conflicting decisions in both trial and appellate courts on the con- 
stitutionality of every form of important legislation. Such a welter of uncomposed 
differences of judicial opinion has brought the law, the courts, and, indeed, the 
entire administration of justice dangerously near to disrepute. 

A Federal statute is held legal by one judge in one district; it is simultaneously 
held illegal by another judge in another district. An act valid in one judicial 
circuit is invalid in another judicial circuit. Thus rights fully accorded to one 
group of citizens may be denied to others. As a practical matter this means that 

or periods running as long as 1 year or 2 years or 3 years—until final determination 
can a made by the Supreme Court—the law loses its most indispensable element— 
equality. 

Moreover, during the long processes of preliminary motions, original trials, 
petitions for rehearings, appeals, reversals on technical grounds requiring retrials, 
motions before the Supreme Court, and the final hearing by the highest tribunal— 
during all this time labor, industry, agriculture, commerce, and the Government 
itself go through an unconscionable period of uncertainty and embarrassment. 
And it is well to remember that during these long processes the normal operations 
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of society and government are handicapped in many cases by differing and divided 
opinions in the lower courts and by the lack of any clear guide for the dispatch 
of business. Thereby our legal system is fast losing another essential of justice— 
certainty. 

Finally, we find the processes of government itself brought to a complete stop 
from time to time by injunctions issued almost automatically, sometimes even 
without notice to the Government, and not infrequently in clear violation of the 
principle of equity that injunctions should be granted only in those rare cases of 
manifest illegality and irreparable damage against which the ordinary course of the 
law offers no protection. Statutes which the Congress enacts are set aside or 
suspended for long periods of time, even in cases to which the Government is not 
a@ party. 

In the uncertain state of the law, it is not difficult for the ingenious to devise 
novel reasons for attacking the validity of new legislation or its application. 
While these questions are laboriously brought to issue and debated through a 
series of courts, the Government must stand aside. It matters not that the 
Congress has enacted the law, that the Executive has signed it, and that the ad- 
ministrative machinery is waiting to function. Government by injunction lays a 
heavy hand upon normal processes; and no important statute can take effect— 
against any individual or organization with the means to employ lawyers and en- 
gaged in wide-flung litigation—until it has passed through the whole hierarchy 
of the courts. Thus the judiciary, by postponing the effective date of acts of the 
Congress, is assuming an additional function and is coming more and more to con- 
stitute a scattered, loosely organized, and slowly operating third house of the 
National Legislature. 

This state of affairs has come upon the Nation gradually over a period of decades. 
In my annual message to this Congress I expressed some views and some hopes. 

Now, as an immediate step, I recommend that the Congress provide that no 
decision, injunction, judgment, or decree on any constitutional question be pro- 
mulgate vd by any Federal court without prev ious and ample notice to the Attorney 
General and an opportunity for the United States to present evidence and be heard. 
This is to prevent court action on the constitutionality of acts of the Congress in 
suits between private individuals, where the Government is not a party to the 
suit, without giving opportunity to the Government of the United States to defend 
the law of the land. 

I also earnestly recommend that, in cases in which any court of first instance 
determines a question of constitutionality, the Congress provide that there shall 
be a direct and immediate appeal to the Supreme Court and that such cases take 
precedence over all other matters pending in that court. Such legislation will, I 
am convinced, go far to alleviate the inequality, uncertainty, and delay in the dis- 
position of v ital questions of constitutionality arising under our fundamental law. 

My desire is to strengthe n the administration of justice and to make it a more 
effective servant of public need. In the American ideal of government the 
courts find an essential and constitutional place. In striving to fulfill that ideal, 
not only the judges but the Congress and the Executive as well, must do all in 
their power to bring the judicial organization and personnel to the high standards 
of usefulness which sound and efficient government and modern conditions require. 

This message has dealt with four present needs: 

First, to eliminate congestion of calendars and to make the judiciary as a 
whole less static by the constant and systematic addition of new blood to its 
personnel; second, to make the judiciary more elastic by providing for temporary 
transfers of circuit and district judges to those places where Federal courts are 
most in arrears; third, to furnish the Supreme Court practical assistance in 
supervising the conduct of business in the lower courts; fourth, to eliminate inequal- 
ity, uncertainty, and delay now existing in the determination of constitutional 
questions involving Federal statutes. 

If we increase the personnel of the Federal courts so that cases may be promptly 
decided in the first instance, and may be given adequate and prompt hearing on 
all appeals; if we invigorate all the courts by the persistent infusion of new 
blood; if we grant to the Supreme Court further power and responsibility in 
maintaining the efficiency of the entire Federal judiciary; and if we assure Govern- 
ment participation in the speedier consideration and final determination of all 
constitutional questions, we shall go a long way toward our high objectives. If 
these measures achieve their aim, we may be relieved of the necessity of considering 
any fundamental changes in the powers of the courts or the Constitution of our 
Government—changes which involve consequences so far-reaching as to cause 
uncertainty as to the wisdom of such course. 





FRANKLIN D. RooseveELtT. 
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Feprvary 2, 1937. 
The PRESIDENT, 


The White House. 


My Dear Mr. Presipent: Delay in the administration of justice is the out- 
standing defect of our Federal judicial system. It has been a cause of concern to 
practically every one of my predecessors in office. It has exasperated the bench, 
the bar, the business community, and the public. 

The litigant conceives the judge as one promoting justice through the mecha- 
nism of the courts. He assumes that the directing power of the judge is exercised 
over its officers from the time a case is filed with the clerk of the court. He is 
entitled to assume that the judge is pressing forward litigation in the full recogni- 
tion of the principle that “justice delayed is justice denied.” It is a mockery of 
justice to say to a person when he files suit that he may receive a decision years 
later. Under a properly ordered system rights should be determined promptly. 
The course of litigation should be measured in months and not in years. 

Yet in some jurisdictions the delays in the administration of justice are so in- 
terminable that to institute suit is to embark on a lifelong adventure. Many 
persons submit to acts of injustice rather than resort to the courts. Inability 
to secure a prompt judicial adjudication leads to improvident and unjust settle- 
ments. Moreover, the time factor is an open invitation to those who are disposed 
to institute unwarranted litigation or interpose unfounded defenses in the hope of 
forcing an adjustment which could not be secured upon the merits. This situa- 
tion frequently results in extreme hardships. The small businessman or the liti- 
gant of limited means labors under a grave and constantly increasing disadvantage 
because of his inability to pay the price of justice. 

Statistical data indicate that in many districts a disheartening and unavoidable 
interval must elapse between the date that issue is joined in a pending case and 
the time when it can be reached for trial in due course. These computations do 
not take into account the delays that occur in the preliminary stages of litigation 
or the postponements after a case might normally be expected to be heard. 

The evil is a growing one. The business of the courts is continually increasing 
in volume, importance, and complexity. The average case load borne by each 
judge has grown nearly 50 percent since 1913, when the district courts were first 
organized on their present basis. When the courts are working under such 
pressure it is inevitable that the character of their work must suffer. 

The number of new cases offset those that are disposed of, so that the courts 
are unable to decrease the enormous backlog of undigested matters. More than 
50,000 pending cases, exclusive of bankruptcy proceedings, overhang the Federal 
dockets—a constant menace to the orderly processes of justice. Whenever a 
single case requires a protracted trial the routine business of the court is further 
neglected. It is an intolerable situation and we should make shift to amend it. 

Efforts have been made from time to time to alleviate some of the conditions 
that contribute to the slow rate of speed with which causes move through the 
courts. The Congress has recently conferred on the Supreme Court the authority 
to prescribe rules of procedure after verdict in criminal cases and the power to 
adopt and promulgate uniform rules of practice for civil actions at law in the 
district courts. It has provided terms of court in certain places at which Federal 
courts had not previously convened. A small number of judges have been added 
from time to time. 

Despite these commendable accomplishments sufficient progress has not been 
made. Much remains to be done in developing procedure and administration, 
but this alone will not meet modern needs. The problem must be approached in 
@ more comprehensive fashion if the United States is to have a judicial system 
worthy of the Nation. Reason and necessity require the appointment of a suffi- 
cient number of judges to handle the business of the Federal courts. These 
additional judges should be of a type and age which would warrant us in believing 
that they would vigorously attack their dockets rather than permit their dockets 
to overwhelm them. 

The cost of additional personnel should not deter us. It must be borne in mind 
that the expense of maintaining the judicial system constitutes hardly three-tenths 
of 1 percent of the cost of maintaining the Federal establishment. While the 
estimates for the current fiscal year aggregate over $23,000,000 for the maintenance 
of the legislative branch of the Government, and over $2,100,000,000 for the 
permanent agencies of the executive branch, the estimated cost of maintaining 
the judiciary is only about $6,500,000. An increase in the judicial personnel, 
which I earnestly recommend, would result in a hardly perceptible percentage of 
increase in the total annual Budget. 
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This result should not be achieved, however, merely by creating new judicial 
positions in specific circuits or districts. The reform should be effectuated on 
the basis of a consistent system which would revitalize our whole judicial structure 
and assure the activity of judges at places where the accumulation of business is 
greatest. As congestion is a varying factor and cannot be foreseen, the system 
should be flexible and should permit the temporary assignment of judges to points 
where they appear to be most needed. The newly created personnel should 
constitute a mobile force, available for service in any part of the country at the 
assignment and direction of the Chief Justice. A functionary might well be 
created to be known as proctor, or by some other suitable title, to be appointed 
by the Supreme Court and to act under its direction, charged with the duty of 
continuously keeping informed as to the state of Federal judicial business through- 
out the United Biawes and of assisting the Chief Justice in assigning judgee to 
pressure areas. 

I append hereto certain statistical information, which will give point to the 
suggestions I have made. 

These suggestions are designed to carry forward the program for improving the 
processes of justice which we have discussed and worked upon since the beginning 
of your first administration. 

The time has come when further legislation is essential. 

To speed justice, to bring it within the reach of every citizen, to free it of unneces- 
sary entanglements and delays are primary obligations of our Government. 

Respectfully submitted. 

Homer CuMMINGS, 
Attorney General. 


I. Comparative statistics of cases filed in United States district courts during the 
year ending June 30, 1913, and the year ending June 30, 1936 


[The year 1913 was selected as a basis of comparison because it was the first year of the existence of the district 
courts on the present basis] 





Year end- | Year end- 
ing June ing June 
30, 1913 30, 1936 











Total number of district judges_...........-..-..-----. 92 154 
Criminal and civil cases filed (other than bankruptcy)-..-.............-....-...-. 25, 372 75, 040 
Average number of cases filed per each judge 276 484 
Number of bankruptcy proceedings filed -_...........--...-..------.------------ 20, 788 160, 624 











1 This figure includes proceedings under the recently enacted secs. 77 and 77b of the Bankruptcy Act, which 
require continuous personal attention on the part of the judges, while much of the work in other bankruptcy 
proceedings is done by referees. 


II. Number of cases (other than bankruptcy) filed and disposed of in the district 
courts during the fiscal years 1931-86 


NUMBER OF CASES FILED 




















1931 1932 1933 1934 1935 1936 
United States civil 12, 958 18, 734 14, 319 8, 564 11, 679 12, 885 
Other civil 24, 000 26, 326 26, 656 26, 472 24, 403 26, 342 
Criminal 26, 342 26, 214 25, 122 27, 476 35, 365 35, 813 
Total 63, 300 71, 274 66, 097 62, 512 71, 447 75, 040 








NUMBER OF CASES TERMINATED 




















United States civil 12, 907 14, 101 14, 474 11, 200 12, 575 14, 435 
Other civil__......-- 24, 375 26, 045 26, 074 28, 035 24, 569 26, 949 
Criminal 30, 180 27, 794 25, 513 26, 534 82, 299 36, 396 

Total_ 67, 462 67, 940 66, 061 65, 769 69, 443 77, 780 























1 In order to render the figures properly comparable, cases under the National Prohibition Act have been 
excluded from the computations. 


Note.—The foregoing figures indicate that the number of cases terminated each year eee 
equals the number of new cases filed, so that the courts are making no substantial gain in disposing of arrears. 
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Proprosep BILu 


Be it enacted by the Senate and the House of Representatives of the United States of 
America in Congress assembled, That— 

(a) When any judge of a court of the United States, appointed to hold his 
office during good behavior, has heretofore or hereafter attained the age of seventy 
years and has held a commission or commissions as judge of any such court or 
courts at least ten years, continuously or otherwise, and within six months there- 
after has neither resigned nor retired, the President, for each such judge who has 
not so resigned or retired, shall nominate, and by and with the advice and consent 
of the Senate, shall appoint one additional judge to the court to which the former 
is commissioned: Provided, That no additional judge shall be appointed here- 
under if the judge who is of retirement age dies, resigns, or retires prior to the 
nomination of such additional judge. 

(b) The number of judges of oy court shall be permanently increased by the 
number appointed thereto under the provisions of subsection (a) of this section. 
No more than fifty judges shall be appointed thereunder, nor shall any judge be 
so appointed if such appointment would result in (1) more than fifteen members 
of the Supreme Court of the United States, (2) more than two additional members 
so appointed to a circuit court of appeals, the Court of Claims, the United States 
Court of Customs and Patent Appeals, or the Customs Court, or (3) more than 
twice the number of judges now authorized to be appointed for any district or, 
in the case of judges appointed for more than one district, for any such group of 
districts. 

(c) That number of judges which is at least two-thirds of the number of which 
the Supreme Court of the United States consists, or three-fifths of the number of 
which the United States Court of Appeals for the District of Columbia, the Court 
of Claims, or the United States Court of Customs and Patent Appeals consists, 
shall constitute a quorum of such court. 

(d) An additional judge shall not be appointed under the provisions of this 
section when the judge who is of retirement age is commissioned to an office as 
to which Congress has provided that a vacancy shall not be filled. 

Src. 2. (a) Any circuit judge hereafter appointed may be designated and as- 
signed from time to time by the Chief Justice of the United States for service in 
the circuit court of appeals for any circuit. Any district judge hereafter ap- 
pointed may be designated and assigned from time to time by the Chief Justice 
of the United States for service in any district court, or, subject to the authority 
of the Chief Justice, by the senior circuit judge of his circuit for service in any 
district court within the circuit. A district judge designated and assigned to 
another district hereunder may hold court separately and at the same time as 
the district judge in such district. Al] designations and assignments made here- 
under shall be filed in the office of the clerk and entered on the minutes of both 
the court from and to which a judge is designated and assigned, and thereafter 
the judge so designated and assigned shall be authorized to discharge all the 
judicial duties (except the power of appointment to a statutory position or of 
permanent designation of a newspaper or depository of funds) of a judge of the 
court to which he is designated po | assigned. The designation and assignment 
of a judge shall not impair his authority to perform such judicial duties of the 
court to which he was commissioned as may be necessary or appropriate. The 
designation and assignment of any judge may be terminated at any time by order 
of the Chief Justice or the senior circuit judge, as the case may be. 

(b) After the designation and assignment of a judge by the Chief Justice, 
the senior circuit judge of the circuit in which such judge is commissioned may 
certify to the Chief Justice any consideration which such senior circuit judge 
believes to make advisable that the designated judge remain in or return for 
service in the court to which he was commissioned. If the Chief Justice deems 
the reasons sufficient he shall revoke or designate the time of termination of 
such designation and assignment. 

(c) In case a trial or hearing has been entered upon but has not been concluded 
before the expiration of the period of service of a district judge designated and 
assigned hereunder, the period of service shall, unless terminated under the pro- 
visions of subsection (a) of this section, be deemed to be extended until the trial 
or hearing has been concluded. Any designated and assigned district judge who 
has held court in another district than his own shall have power, notwithstanding 
his absence from such district and the expiration of any time limit in his designa- 
tion, to decide all matters which have been submitted to him within such district, 
to decide motions for new trials, settle bills of exceptions, certify or authenticate 
narratives of testimony, or perform any other act required by law or the rules to 
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be performed in order to prepare any case so tried by him for review in an appellate 
court; and his action thereon in writing filed with the clerk of the court where 
the trial or hearing was had shall be as valid as if such action had been taken by 
him within that district and within the period of his designation. Any designated 
and assigned circuit judge who has sat on another court than his own shall have 
power, notwithstanding the expiration of any time limit in his designation, to 
participate in the decision of all matters submitted to the court while he was 
sitting and to perform or participate in any act appropriate to the disposition or 
review of matters submitted while he was sitting on such court, and his action 
thereon shall be as valid as if it had been taken while sitting on such court and 
within the period of his designation. 

Sec. 3. (a) The Supreme Court shall have power to appoint a proctor. It shall 
be his duty (1) to obtain and, if deemed by the Court to be desirable, to publish 
information as to the volume, character, and status of litigation in the district 
courts and circuit courts of appeals, and such other information as the Supreme 
Court may from time to time require by order, and it shall be the duty of any 
judee, clerk, or marshal of any court of the United States promptly to furnish such 
nformation as may be required by the proctor; (2) to investigate the need of 
assigning district and circuit judges to other courts and to make recommenda- 
tions thereon to the Chief Justice; (3) to recommend, with the approval of the 
Chief Justice, to any court of the United States methods for expediting cases 
pending on its dockets; and (4) to perform such other duties consistent with his 
office as the Court shall direct. 

(b) The proctor shall, by requisition upon the Public Printer, have any neces- 
sary printing and binding done at the Government Printing Office and authority 
is conferred upon the Public Printer to do such printing and binding. 

(c) The salary of the proctor shall be $10,000 per annum, payable out of the 
Treasury in monthly installments, which shall be in full compensation for the 
services required by law. He shall also be allowed, in the discretion of the Chief 
Justice, stationery, supplies, travel expenses, equipment, necessary professional 
and clerical assistance, and miscellaneous expenses appropriate for performing 
the duties imposed by this section. The expenses in connection with the main- 
tenance of his office shall be paid from the appropriation of the Supreme Court 
of the United States. 

Sc. 4. There is hereby authorized to be appropriated, out of any money in 
the Treasury not otherwise appropriated, the sum of $100,000 for the salaries 
of additional judges and the other purposes of this Act during the fiscal year 1937. 

Sec. 5. When used in this Act— 

(a) The term “judge of retirement age’”’ means a judge of a court of the United 
States, appointed to hold his office during good behavior, who has attained the 
age of seventy years and has held a commission or commissions as judge of any 
such court or courts at least ten years, continuously or otherwise, and within 
six months thereafter, whether or not he is eligible for retirement, has neither 
resigned nor retired. 

(b) The term “circuit court of appeals” includes the United States Court of 
Appeals for the District of Columbia; the term “senior circuit judge’’ includes the 
Chief Justice of the United States Court of Appeals for the District of Columbia; 
and the term “circuit” includes the District of Columbia. 

(c) The term ‘district court” includes the District Court of the District of 
Columbia but does not include the district court in any territory or insular 
possession. 

(d) The term “judge” includes justice. 

Sec. 6. This Act shall take effect on the thirtieth day after the date of its 
enactment. 


APPENDIX B 
JupGces or INFERIOR FEDERAL CovurTs 


(Date of memorandum, June 7, 1937) 


This tabulation lists, with the exception of the Justices of the Supreme Court, 
all Federal judges, giving the year of appointment and present age of each judge, 
who are subject to the court reorganization bill. A list of Federal and Territorial 
courts not affected by the bill is included. 

There are 24 judges in courts other than the Supreme Court who are 70 years of 
age or older. Two of these judges are not eligible to retire because they have not 
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et served 10 years. They are Curtis D. Wilbur, ninth circuit, who is 70 and will 
ave served 10 years on May 2, 1939, and William R. Green, Court of Claims, 
who is 80 and will have served 10 years on March 12, 1938. 


District judges 
Circuit judges 


10 
8 

District of Columbia: 
a a kta ee 2 
i LLL LLL ALLL LLL ELL LLL EDEL EER TN: SS sie ah 1 
Court of Claims 1 
2 
24 


District judges: 


Ia ck da nt asad nse ca ince dn aide eammcaleaaliic be iene 10 
I sccm sha devanicccmlag ie inca manne dasa in 64 
ee We SONNE es cece ceecneuseesosicekesesseedi ace Siew 48 
TE RE ORES ELLA ATRESIA SMG I AR I. 24 
ge EEL LL LEE EEL EVRA 3 

MN Gis wa iceeeeaism apni oon a hoeee haan as ce aae hace uae ae 149 


ON MPO Sais cca neamcewasenw Sense eset Ae 2es ieee 3c 2 
i tani, Gia aianmaan es enews tenn an ake ee Mie ame 6 
STITT sshiisitniipnieiipitiethsctnesgneniéaantenteiiecaiainammnaiiatnaiiaacue 20 
MR NUN tise ee SO cccewbanenacdknecadcewece tablet uation! coe odl 11 
ais dinnbcsc dru bdiccdscdunne coh soscenadgechee aku e 3 
WE: Lt osecn eo wncnesesmsweseninewencsxscet eed Sys. 42 
District of Columbia: Court of Appeals and District Court: 
Ee icc ncn accbanciindahnnedmenuewawn wire idetitten me 3 
ee tee WOM aoe ecccccecenosneecaweecknewecussieubl cua teen 7 
apt ee aceon cccae canna ccouncagens cedeean tenn eee. ue oeeie 4 
MNS 3 owt ime ensvaee et cererauncoredaceaucucewetkitdl eden 14 
Court of Claims, U. 8. Customs Court, Court of Customs and Patent Appeals: 
pep et ppp ELL ERT, ONIN METAL BIS 8 ORE 2 
ch EE TLL SOE: NPS TOR, 1 
En etna alpacas ee imah ered ees Ieee ORES eA We teks 12 
og og EEE LE PEE BOTA I 3 
Pe SOE si ie inca ccnncssneyeccumeanensunnekeeeasaewees 1 
2 i lc io aa a saa lp ices decal eden ian 19 
All judges (excluding Supreme Court Justices): 
CN sc ms ace ssa ccs cau lg ances otha pnd cee 4 
gee ea EEL OPEL ORES RS 20 
SpE RN ca cocesascccnetnentcuseccewasuwewkeepelDbiwadeieak 103 
ca i eR a is Sach vant lee ik a 66 
Ne I i i sn cS sl nena ns ig em inn caps dey mehgaed 28 
ee Me PE os ts idee recsoermmcsnecncsncdecceunnude ee 3 
IIS sid secnininc asseenia ies incon tein cadiomcaen eaten abaesatemncomnndeaaieengt ane dale 224 


DISTRICT JUDGES 








Alabama: 























Middle district, Charles B. Kennamer--. ane 1931 62 

Southern district, John MeDuffie__......... 1935 53 

Northern district, David J. Davis... 1936 58 
Arizona: 

a ct cat cianteestiomnctnieuninmmeinn 1936 47 

knees 1931 64 
Arkansas: 

meee Geeeeeets Den TE. MEGTOUNONN.. .. nnn cncccccnnscaccusccscuccosccssescnened 1928 63 

IED SINE HII... ccncnccnnecssdccnuunsastucseemmmasinamenunanamndl 52 
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Ap- Present 
pointed age 
California: 
Northern district: 
I ©. ts Ci icnceccncvcseusnesesscns dace 1925 68 
Re IN ais ciiiomanitinenbindinnietiesicicimmitintininntion 1928 56 
re ene 1935 58 
Southern district: 
Paul J. McCormick 1924 58 
CO ee 1930 67 
William P. James-- 1923 67 
Harry A. Hellzer_-- 1931 56 
I ones rte inciinmenenaniictiiadainindiieinataning 1935 48 
Albert L. Stephens_.. 1935 63 
EAE a ae ae 1922 59 
Connecticut: 
ER Ee TO Ee 1913 64 
Carroll C. Hincks- 1931 47 
Delaware: John P. Nields_ 1930 68 
Florida: - 
ners SOND Wo TNO ng. on cnccnccndsencndsnbddeanadostdmenipin 1934 60 
Southern district: 
EE re en ee ee TT NE 1936 53 
Alexander Akerman 1929 67 
ee ee a ae ee Le ee See 1931 7 
Georgia: 
eertiesn Gistrict- BH. Marvin Under Weed. ........ccccoccccascncescccccesccccuces 1931 59 
Middle district: Bascom S. Deaver-..........-...-.- 1928 54 
Southern district: William H. Barrett 1922 7 
Sn an scission snssscle indi nieotnhesloedvintsteteinnnaanicteansnnencmeremisall 1927 65 
Tlinois: 
Northern district: 
ee a ee a ee 1922 67 
EERSTE NG ORT Raa ER Te 1934 47 
EEL EEE ONT AT Te TT 1929 60 
ta ca eal lin iain ata tienen ni neebeeameamniind 1931 56 
AE LSI ES APE SE ARIES P55 EES ASEM | 1934 ri 
Eastern district: 
I sci a nalts hth italian da banieninatdaeien eae 1922 56 
A RL ALAA ANE LD TA RR READ: 1927 52 
Southern district: 
a niece cineca tie 1933 50 
Charles G. Briggle 1932 54 
Indiana: 
ee La Sncnkneddounauduenaeienctacawsucntiel 1925 67 
ED eerie 1925 57 
Towa: 
ee eee nee 1922 72 
Southern district: Charles A. Dewey 1928 59 
BREE IE CE SI eee INE 1929 64 
Kentucky: 
ST 6 secnsasimerahcidniapeetbindieindhdnsa-eaditiennishindoeneiselitemaeeannesll 1935 43 
Western district: 
re 1935 54 
ne Se Se eS TE ee area 
Louisiana: 
ne Re a a 1928 46 
Western distriet: Benajmin C. Dawkins- 1924 55 
IY I ie I in ane didss baleen een bina Dede nenea 1921 72 
Maryland: 
OF er ane ne a Ne ee ee eo 1931 63 
So aS eee = 1927 52 
Massachusetts: 
Hugh D. MeLellan-_._. 1932 60 
George C. Sweeney- 1935 41 
EIN anitaieanitnneeiuntidninidemrennemannehinehiintintainh mnie 1922 65 
Michigan: 
Eastern district: 
iN I ciclcdcdclp ciieheciDincibecgiceipaei diieinemeaettl 1912 68 
Ernest A. O’Brien_- 1931 56 
Edward J. Moinet_. 1927 63 
Arthur F. Lederle 1936 49 
Western district: Fred M. Raymond 1925 61 


Minnesota: 
I Tad SO chien pin fi thelial 
Gunnar H. Nordbye- 
Matthew M. Joyce... 
Vacancy 

Mississippi: 
Southern district: Sidney C. Mize 
Northern district: Allen Cox 

Missouri: 

Eastern district: 
Geor; 
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DISTRICT JUDGES—Continued 
Ap- Present 
pointed age 
Missouri—C ontinued. 
Western district: 
Bh Hh atnnnenintnnrrerenneinanenneimanusbbinmedtatits 1925 52 
Albert L. Reeves_- nnateteeeeaenenenreniemebbiitdie 1923 63 
Montana: 
EE vnc nettetintnesnemmnentinimnitnibiedimaeaeemmnN 1935 60 
Ee are SR See 1924 69 
Nebraska: 
I inn cxciinbninneenniidnnnticueeennneaniieennninmneiateniibiindels 1907 75 
"ee 1933 59 
Nevada: Frank H. Norcross 1928 68 
eee eee ee 1921 71 
New Jersey: 
William Clark 1925 46 
Guy L. Fake--... 1929 57 
Dt Si adessendcnemeaiengeanenenqanintes 1929 61 
Philip Forman 1932 41 
EC OI ase coe inst caincniendingiinipbladaniasnbhenaneebaiaanamaaaaaad 1917 61 
New York: 
Northern fp none 
TERN en AEN EneEe eee TS 1920 67 
Frederick i ‘Brpent A NT UES ae ee cotemibuatiiane’ 1927 59 
Southern district: 
John Clark Knox._........ 1918 55 
Henry W. Goddard. 1923 61 
William Bondy-----.. 1923 66 
George Ps er 1934 56 
John M. Woolsey---..... 1929 60 
Francis a. Caffey.. 1929 68 
Alfred O. Coxe... 1929 87 
Robert P. Patterson. 1930 46 
Vincent L. Leibell. ....... 1036 83 
EE SELLE SATA 1936 4) 
Samuel Mandelbaum-- 1936 62 
Eastern district: 
EE re ae eee 1936 49 
Marcus B. Campbell. --| 103 70 
Robert A. Inch... 1923 64 
Grover M. Mosco' 1925 50 
C. G. Galston_____- 1929 61 
Mortimer W. Byers.............- 1929 60 
Western district: 
John Knight ---.-- ‘lkihiieitgnadneleastahnisbialegh 1932 66 
Harold P. Burke !._. ae 1937 41 
North Carolina: 
Eastern district: Isaac M. Meekins__...... 1925 62 
Western district: Edwin Yates Webb--..............-... 1919 65 
EE EERE AL 1928 61 
EE ECE een 1922 66 
Ohio: 
Northern district: 
Paul Jones-_-....- 1923 56 
ee ee NE ee ee See 
Semeel l H. West sbhiha 1928 64 
Southern district: 
Mell G. Underwood 1936 45 
Robert R. Nevin... 1929 61 
Oklahoma: 
eastern istrict: Vecsey. ...0...0cccccccscnse SS a 
Northern district: Franklin E. Kennamer.. —_ —— 1924 58 
Western district: Edgar S. Vaught-....... atinielawtndimannnaaninnds 1928 64 
Roving: Alfred P. Murrah.. ni 1937 82 
Oregon: 
SEE Bd BR ntndchiwnnnnnbnnhssannannieenaninninéocsenbseimnennaennannnt 1931 48 
Wl tc abaadbadcandudnadadednondostinanabonmabuatdbandtiinbbandaonnanaieimmpedimnetsiadhidedmaninnE 
Pennsylvania: 
Eastern district: 
Oliver B. = a 1914 79 
George A. Welsh-_.._.- aS 1932 58 
William H. irkpatrick =e --| 1927 51 
Albert B. Maris__. 1936 43 
—— district: 
Albert L. Watson.. 1929 60 
Albert W. Johnson. 1925 64 
Western district: 
Nelson McVicar 1928 66 
0 UL eee -| 1922 67 
Fred. P. Schoonmaker inde 1922 67 
Rhode Island: John O. Mahoney 1935 &4 
South Carolina: 
Eastern district: Frank K. Myers-- 1934 63 
Western district: Charles O. Wyche- 1937 61 
East and west: J. Lyles Glenn 1929 45 





‘Nominated Apr. 27, 1937, 
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Ap- Present 
pointed age 
LE 1929 62 
Tennessee: 
I I ee aT a 1928 52 
Middle district: John J. Gore_........ e 1923 63 
Western district: John D. Martin, Sr.......... cseonenawennpesasnusnenee 1935 54 
Texas: 
Eastern district: Randolph Bryant--........ 1931 44 
Western district: 
ee 1932 51 
EEA Te 1924 69 
Northern district: 
T. Whitfield Davidson a 1936 60 
ESTELLE ALLL L IE, 1919 62 
4 1923 67 
Southern District: Thos. M. Kennerly 1931 63 
I OED 1915 79 
Vermont: Harland B. Howe 1915 64 
Virginia: 
Eastern district: 
1931 57 
1936 56 
Western district: John Paul... . 1932 53 
Washington: 
Western district: 
Edward E. Cushman 1912 71 
igs dcncikesetnsenesenennssssasnesses 1934 49 
Eastern district: J. Stanley Webster-__. 1923 60 
West Virginia: 
et SD EE, MR 220 sncncasencecacnednsanasehiiaabisssocneness 1921 64 
Southern district: George W. McClintic__......-..----------------------------- 1921 71 
North and south: Harry E. Watkins-__- neon 1937 88 
Wisconsin: 
Eastern district: Ferdinand A. Geiger.......................-.--.-..--- F. 1912 69 
Western district: Patrick T. Stone 1933 47 
Se I caves seksi seksi hice nese 1921 63 
First circuit: 
Ea 1913 72 
James M. Morton, Jr_ 1932 67 
on ne, 1929 67 
Second circuit: 
SEL SE icloe te eee aE Rn OT TE 1918 56 
i ack 1911 70 
1924 65 
1927 67 
1929 47 
1926 59 
Third circuit: 
See eee ee eae ae RC ae 1906 81 
Victor B. Woolley_......... 1914 70 
J. Warren Davis............ 1920 70 
J. Whitaker Thompson 1931 75 
EE RE A aes. 1937 4l 
Fourth circuit: 
a Se aa olameaene 1925 51 
1927 68 
Morris A. Soper 1931 64 
Fifth circuit: 
a adits cecilia nnbnaeeiboied ad 1925 66 
Samuel H. Sibley_.......-- 1931 63 
Joseph C. Hutchenson, Jr 1931 57 
Edwin R. Holmes-._........ 1936 58 
Sixth circuit: 
REE AR TE A TM LT RA RDA L OTD DOE: 925 61 
eae 1928 65 
Florence E. Allen 1934 53 
Charles C. Simons 1932 61 
Seventh circuit: 
Evan A. Evans 1916 61 
W. M. Sparks. 1929 65 
Red =o aes 1937 50 
Eighth qu: 
aes ans eamininarannn 1916 62 
Archibald K. Gardner_. 1929 69 
John B. Sanborn ----.-... 1932 53 
Joseph W. Woodrough.-.- 1933 63 
Seth Thomas 64 




















7 —EEEee 


ee ee 











REORGANIZATION OF THE FEDERAL JUDICIARY 37 


CIRCUIT JUDGES—Continued 




































































Ap- Present 
pointed age 
Ninth circuit: 
Curtis D. Wilbur__........ 1929 7 
William Denman-_--_.....- 1935 64 
Francis A. Garrecht 1933 66 
Bert E. Haney-____. 1935 58 
8 SOIR IR NPE DRAG AS BE ERE 1935 57 
Tenth circuit: 
1921 89 
1929 51 
1933 48 
| 1937 68 
} DISTRICT OF COLUMBIA 
COURT OF APPEALS 
George E. Martin. -_- 1924 79 
Charles H. Robb___._-- 1906 69 
Josiah A. Van Orsdell_._- 1907 76 
D. Lawrence Groner. -.- 1931 63 
ETE CLE ELLE EE LL ARE EELS, 1935 51 
| 
ee eRe eee Ee a ae TT 1929 69 
Thomas Jennings Bailey. 1918 70 
ST ines scccincsenntneenemeihierwinbivainideubeiidcemiaieeadsinatlanatiel 1928 67 
Jesse C. Adkins_-___. 1930 58 
Osear R. Luhring-... 1930 
Joseph W. Cox. _.... 1930 61 
James M. Proctor. -- 1931 54 
I - 2 sini epniibentnadninbnnmeeenne 1931 62 
Ss te SINS <0. ntnnnacdnsnninnnisnnumnnadinbeninnimabnnliiamniinaaniiddats 1932 61 
COURT OF CUSTOMS AND PATENT APPEALS 
1924 65 
1923 59 
1923 54 
1929 61 
1929 68 
| Fenton W. Booth... 1905 68 
|... ft re 1928 80 
Benjamin H. Littleton 1929 47 
: Thomas S. Williams-_- 1929 65 
Richard 8. Whaley._.....-..-..... 1930 62 
a IE EE OL ae a 1903 82 
} Jerry B. Sullivan.......-........ 1913 73 
| George S. Brown_--....-.-.... 1913 65 
j Genevieve R. Cline__....-..-- 1928 57 
David H. Kincheloe 1930 60 
Walter H. Evans.............. 1931 67 
William J. Tilson 1928 65 
Frederick W. Dallinger 1932 65 
i William J. Keefe_........-. | 1933 63 





FEDERAL AND TERRITORIAL CourTs NOT AFFECTED BY THE CourT BILL 


United States Court for China; term, 10 years. 

District Court for the Territory of Alaska; term, 4 years. 

District Court for the District of the Canal Zone; term, 4 years. 
Supreme Court of the Territory of Hawaii; term, 4 years. 

Circuit Courts of the Territory of Hawaii; term, 4 years. 

United States District Court for the Territory of Hawaii; term, 6 years. 
Supreme Court of Puerto Rico; no fixed term. 

District Court of the United States for Puerto Rico; term, 4 years. 

4 District Court of the Virgin Islands; term, 4 years. 
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APPENDIX C 
LeTtrer oF CHIEF JUSTICB 


SupreMs Court or Tan Unitep States, 
Washington, D. C., March 21, 19387. 
Hon. Burton K. WHEELER, 
United States Senate, Washington, D. C. 
My Dear Senator WHEELER: In response to your inquiries, I have the honor 
e present the following statement with respect to the work of the Supreme 
ourt: 
The Supreme Court is fully abreast of its work. When we rose on March 
15 (for the present recess) we had heard argument in cases in which certiorari 
had been granted only 4 weeks before—February 15. 

During the current term, which began last October and which we call ‘‘October 
term, 1936’’, we have heard argument on the merits in 150 cases (180 numbers) 
and we have 28 cases (30 numbers) awaiting argument. We shall be able to hear 
all these cases, and such others as may come up for argument, before our adjoesm- 
ment for the term. There is no congestion of cases upon our calendar. 

This gratifying condition has obtained for several years. We have been 
able for several terms to adjourn after disposing of all cases which are ready to 
be heard. 

2. The cases on our docket are classified as original and appellate. Our 
original jurisdiction is defined by the Constitution and embraces cases to which 
States are parties. There are not many of these. At the present time they 
number 13 and are in various stages of progress to submission for determination. 

Our appellate jurisdiction covers those cases in which appeal is allowed by 
statute as a matter of right and cases which come to us on writs of certiorari. 

The following is a comparative statement of the cases on the dockets for the 
six terms preceding the current term: 


For terms 1930-32 





1930 1931 1932 








I cas cssensesssicstinditessiinnsiapdai ticesctleinilacics nae tale tetnitladialainciinlesiantaintds 1, 039 1, 023 1, 037 
EERO ET RR eee ET Se 900 884 910 
SONI I sein uienmcnncbisiseieasescntbmucetmaninl 139 139 127 





Distribution of cases 
Cases disposed of: 












ee ee ee ee 8 1 ‘ 

Appellate, on merits__- 326 282 257 

Petitions for certiorari 566 601 649 
Remaining on dockets: 

ee re ee eee ee 16 19 17 

Appellate on merits 76 60 56 

Petitions for certiorari 47 60 54 














For terms 1933-35 





1933 1934 1935 








ee eR ee 1, 132 1,940 1, 092 
es ae ee eee ne ae een 1, 029 931 990 
OLLI LETTE EOLA OE Te 103 109 102 


Distribution of cases: 
Cases disposed of: 





ees ee Ee ee SS re 4 5 4 

Appellate, on merits..........-. 293 256 269 

I CIID io pac escicondadébcubbodaninddeuimichsnbsanndbbhne 732 670 717 
Remaining on dockets: 

EE a 5 en a ee ne Se 15 13 12 

Appellate, on merits........-... 43 51 56 

Petitions for certiorari 45 45 34 

















Further statistics for these terms, and those for earlier terms, are available 
if you desire them. 

During the present term we have thus far disposed of 666 cases which include 
petitions for certiorari and cases which have been argued on the merits and already 
decided. 
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3. The statute relating to our appellate jurisdiction is the act of February 
13, 1925 (43 Stat. 936). That act limits to certain cases the appeals which 
come to the Supreme Court as a matter of right. Review in other cases is made to 
depend upon the allowance by the Supreme Court of a writ of certiorari. 

Where the appeal purports to lie as a matter of right, the rules of the Supreme 
Court (rule 12) require the appellant to submit a jurisdictional statement showing 
that the case falls within that class of appeals and that a substantial question is 
involved. We examine that statement, and the supporting and opposing briefs, 
and decide whether the Court had jurisdiction. As a result, many frivolous 
appeals are forthwith dismissed and the way is open for appeals which disclose 
substantial questions. 

4. The act of 1925, limiting appeals. 

As a matter of right and enlarging the provisions for review only through 
certiorari was most carefully considered by Congress. I call attention to the 
reports of the Judiciary Committees of the Senate and House of Representatives 
(68th Cong., 1st sess.). That legislation was deemed to be essential to enable the 
Supreme Court to perform its proper function. No single court of last resort, 
whatever the number of judges, could dispose of all the cases which arise in this 
vast country and which litigants would seek to bring up of the right if appeal were 
unrestricted. Hosts of litigants will take appeals so long as there is a tribunal 
accessible. In protracted litigation, the advantage is with those who command a 
long purse. Unmeritorious appeals cause intolerable delays. Such appeals clog 
the calendar and get in the way of those that have merit. 

Under our Federal system, when litigants have had their cases heard in the 
courts of first instance, and the trier of the facts, jury or judge, as the case may 
require, has spoken and the case on the facts and law has been decided, and when 
the dissatisfied party has been accorded an appeal to the circuit court of appeals, 
the litigants, so far as mere private interests are concerned, have had their day 
in court. If further review is to be had by the Supreme Court it must be because 
of the public interest in the questions involved. That review, for example, 
should be for the purpose of resolving conflicts in judicial decisions between 
different circuit courts of appeals or between circuit courts of appeals and State 
courts where the question is one of State law; or for the purpose of determining 
constitutional questions or settling the interpretation of statutes; or because of 
the importance of the questions of law that are involved. Review by the Supreme 
Court is thus in the interest of the law, its appropriate exposition and enforce- 
ment, not in the mere interest of the litigants. 

It is obvious that if appeal as a matter of right is restricted to certain described 
cases, the question whether review should be allowed in other cases must neces- 
sarily be confided to some tribunal for determination, and, of course, with respect 
to review by the Supreme Court, that Court should decide. 

Granting certiorari is not a matter of favor but of sound judicial discretion. 
It is not the importance of the parties or the amount of money involved that is 
in any sense controlling. The action of the Court is governed by its rules from 
which I quote the following (rule 38, par. 5): 

“5. A review on writ of certiorari is not a matter of right, but of sound judicial 
discretion, and will be granted only where there are special and important reasons 
therefor. The following, while neither controlling nor full measuring the Court’s 
discretion, indicate the character of reason which will be considered: 

“(a) Where a State court has decided a Federal question of substance not 
therefore determined by this Court, or has decided it in a way probably not in 
accord with applicable decisions of this Court. 

“(b) Where a circuit court of appeals has rendered a decision in conflict with 
the decision of another circuit court of appeals on the same matter; or has decided 
an important question of local law in a way probably in conflict with applicable 
local decisions; or has decided an important question of general law in a way 
probably untenable or in conflict with the weight of authority; or has decided an 
important question of Federal law which has not been, but should be, settled by 
this Court; or has decided a Federal question in a way probably in conflict with 
applicable decisions of this Court; or has so far departed from the accepted and 
usual course of judicial proceedings, or so far sanctions such a departure by a 
lower court, as to call for an exercise of this Court’s power of supervision. 

“(c) Where the United States Court of Appeals for the District of Columbia has 
decided a question of general importance, or a question of substance relating to the 
construction or application of the Constitution, or a treaty or statute, of the 
United States, which has not been, but should be, settled by this Court; or where 
that court has not given proper effect to an applicable decision of this Court.” 

These rules are impartially applied, as it is most important that they should be. 
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I should add that petitions of certiorari are not apportioned among the Justices. 
In all matters before the Court, except in the more routine of administration, all 
the Justices—unless for some reason a Justice is disqualified or unable to act in a 
particular case—participate in the decision. This applies to the grant or refusal 
of petitions for certiorari. Furthermore, petitions for certiorari are granted if 
four Justices think they should be. A vote by a majority is not required in such 
cases. Even if two or three of the Justices are strongly of the opinion that cer- 
tiorari should be allowed, frequently the other Justices will acquiesce in their 
view, but the petition is always granted if four so vote. 

6. The work of passing upon these applications for certiorari is laborious 
but the Court is able to perform it adequately. Observations have been made 
as to the vast number of pages of records and briefs that are submitted in the 
course of a term. The total is imposing but the suggested conclusion is hasty 
and rests on an illusory basis. Records are replete with testimony and evidence 
of facts. But the questions on certiorari are questions of law. So many cases 
turn on the facts, principles of law not being in controversy. It is only when the 
facts are interwoven with the questions of law which we should review that the 
evidence must be examined and then only to the extent that it is necessary to 
decide the questions of law. 

This at once disposes of a vast number of factual controversies where the 
arties have been fully heard in the courts below and have no right to burden 
he Supreme Court with the dispute which interests no one but themselves. 

This is also true of controversies over contracts and documents of all sorts 
which involve only questions of concern to the immediate parties. The applicant 
for certiorari is required to state in his petition the grounds for his application 
and in a host of cases that disclosure itself disposes of his request. So that the 
number of pages of records and briefs afford no satisfactory criterion of the 
actual work involved. It must also be remembered that Justices who have 
been dealing with such matters for years have the aid of a long and varied experi- 
ence in separating the chaff from the wheat. 

I think that it is safe to say that about 60 percent of the applications for 
certiorari are wholly without merit and ought never to have been made. There 
are probably about 20 percent or so in addition which have a fair degree of 

lausability but which fail to survive critical examination. The remainder, 

alling short, I believe, of 20 percent, show substantial grounds and are granted. 
I think that it is the view of the members of the Court that if any error is made 
in dealing with these applications it is on the side of liberality. 

7. An increase in the number of Justices of the Supreme Court, apart from 
any question of policy, which I do not discuss, would not promote the efficiency 
of the Court. It is believed that it would impair that efficiency so long as the 
Court acts asa unit. There would be more judges to hear, more judges to confer, 
more judges to discuss, more judges to be convinced and to decide. The present 
number of Justices is thought to be large enough so far as the prompt, adequate, 
and efficient conduct of the work of the Court is concerned. As I have said 
I do not speak of any other considerations in view of the appropriate attitude of 
the Court in relation to questions of policy. 

I understand that it has been suggested that with more Justices the Court 
could hear cases in divisions. It is believed that such a plan would be imprac- 
ticable. A large proportion of the cases we hear are important and a decision by 
a part of the Court would be unsatisfactory. 

I may also call attention to the provisions of article III, section 1, of the 
Constitution that the judicial power of the United States shall be vested ‘in 
one Supreme Court” and in such inferior courts as the Congress may from time 
to time ordain and establish. The Constitution does not appear to authorize 
two or more Supreme Courts or two or more parts of a supreme court functioning 
in effect as separate courts. 

On account of the shortness of time I have not been able to consult with the 
members of the Court generally with respect to the foregoing statement, but I 
am confident that it is in accord with the views of the Justices. I should say 
however, that I have been able to consult with Mr. Justice Van Devanter and 
omy Justice Brandeis, and I am at liberty to say that the statement is approved 

y them. 

I have the honor to remain, 

Respectfully yours, 
Cuar.es E. Huauaes, 
Chief Justice of the United States. 

Hon. Burton K. WHEELER, 

United States Senate, Washington, D. C. 
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APPENDIX D 


REORGANIZING THE FEDERAL JUDICIARY 
ADDRESS BY THE PRESIDENT OF THE UNITED STATES ON MARCH 9, 1937 


Last Thursday I described in detail certain economic problems which everyone 
admits now face the Nation. For the many messages which have come to me 
after that speech, and which it is physically impossible to answer individually, 
I take this means of saying “‘thank you.” 

Tonight, sitting at my desk in the White House, I make my first radio report 
to the people in my second term of office. 

I am reminded of that evening in March 4 years ago, when I made my first 
radio report to you. We were then in the midst of the great banking crisis. 

Soon after, with the authority of the Congress, we asked the Nation to turn 
over all of its privately held gold, dollar for dollar, to the Government of the 
United States. 

Today’s recovery proves how right that policy was. 

But when, almost 2 years later, it came before the Supreme Court its con- 
stitutionality was upheld only by a 5-to-4 vote. The change of one vote would 
have thrown all the affairs of this great Nation back into helpless chaos. In 
effect, four Justices ruled that the right under a private contract to exact a 
pound of flesh was more sacred than the main objectives of the Constitution to 
establish an enduring Nation. 

In 1933 you and I knew that we must never let our economic system get com- 
pletely out of joint again—that we could not afford to take the risk of another 
great depression. 

We also became convinced that the only way to avoid a repetition of those 
dark days was to have a government with power to prevent and to cure the 
abuses and the inequalities which had thrown that system out of joint. 

We then began a program of remedying those abuses and inequalities—to give 
balance and stability to our economic system—to make it bombproof against 
the causes of 1929. 

Today we are only part way through that program—and recovery is speeding 
up to a point where the dangers of 1929 are again becoming possible, not this 
week or month perhaps, but within a year or two. 

National laws are needed to complete that program. Individual or local or 
State effort alone cannot protect us in 1937 any better than 10 years ago. 

It will take time—and plenty of time—to work out our remedies administra- 
tively even after legislation is passed. To complete our program of protection 
in time, therefore, we cannot delay one moment in making certain that our 
National Government has power to carry through. 

mt years ago action did not come until the eleventh hour. It was almost 
too late. 

If we learned anything from the depression we will not allow ourselves to run 
around in new circles of futile discussion and debate, always postponing the day 
of decision. 

The American people have learned from the depression. For in the last three 
national elections an overwhelming majority of them voted a mandate that the 
Congress and the President begin the task of providing that protection—not 
after long years of debate, but now. 

The courts, however, have cast doubts on the ability of the elected Congress to 
protect us against catastrophe by meeting squarely our modern social and eco- 
nomic conditions. 

We are at a crisis in our ability to proceed with that protection. It is a quiet 
crisis. There are no lines of depositors outside closed banks. But to the far- 
sighted it is far-reaching in its possibilities of injury to America. 

I want to talk with you very simply about the need for present action in this 
crisis—the need to meet the unanswered challenge of one-third of a nation ill- 
nourished, ill-clad, ill-housed. 

Last Thursday I described the American form of government as a three-horse 
team provided by the Constitution to the American people so that their field 
might be plowed. The three horses are, of course, the three branches of govern- 
ment—the Congress, the executive, and the courts. Two of the horses are pulling 
in unison today; the third is not. Those who have intimated that the President 
of the United States is trying to drive that team overlook the simple fact that the 
President, as Chief Executive, is himself one of the three horses. 

It is the American people themselves who are in the driver’s seat. 

It is the American people themselves who want the furrow plowed. 
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It is the American people themselves who expect the third horse to pull in 
unison with the other two. 

I hope that you have reread the Constitution of the United States. Like the 
Bible, it ought to be read again and again. 

It is an easy document to understand when you remember that it was called 
into being because the Articles of Confederation under which the Original Thirteen 
States tried to operate after the Revolution showed the need of a National Gov- 
ernment with power enough to handle national problems. In its preamble the 
Constitution states that it was intended to form a more perfect Union and pro- 
mote the general welfare; and the powers given to the Congress to carry out those 
purposes can be best described by saying that they were all the powers needed 
to meet each and every problem which then had a national character and which 
could not be met by merely local action. 

But the framers went further. Having in mind that in succeeding generations 
many other problems then undreamed of would become national problems, they 
gave to the Congress the ample broad powers “‘to levy taxes * * * and pro- 
vide for the common defense and general welfare of the United States.” 

That, my friends, is what I honestly believe to have been the clear and under- 
lying purpose of the patriots who wrote a Federal Constitution to create a Na- 
tional Government with national power, intended as they said, “‘to form a more 
perfect union * * * for ourselves and our posterity.’ 

For nearly 20 years there was no conflict between the Congress and the Court. 
Then, in 1803, Congress passed a statute which the Court said violated an ex- 
press provision of the Constitution. The Court claimed the power to declare it 
unconstitutional and did so declare it. But a little later the Court itself admitted 
that it was an extraordinary power to exercise and through Mr. Justice Wash- 
ington laid down this limitation upon it: “It is but a decent respect due to the 
wisdom, the integrity, and the patriotism of the legislative body, by which any 
law is passed, to presume in favor of its validity until its violation of the Con- 
stitution is nentinadl y samen all reasonable doubt.” 

But since the rise of the modern movement for social and economic progress 
through legislation, the Court has more and more often and more and more boldly 
asserted a power to veto laws passed by the Congress and State legislatures in 
complete disregard of this original limitation. 

In the last 4 years the sound rule of giving statutes the benefit of all reasonable 
doubt has been cast aside. The Court has been acting not as a judicial body, but 
as a policy-making body. 

When the Congress has sought to stabilize national agriculture, to improve the 
conditions of labor, to safeguard business against unfair competition, to protect 
our national resources, and in many other ways to serve our clearly national 
needs, the majority of the Court has been assuming the power to pass on the 
wisdom of these acts of the Congress—and to approve or disapprove the public 
policy written into these laws 

That is not only my accusation. It is the accusation of most distinguished 
Justices of the present Supreme Court, I have not the time to quote to you all 
the language used by dissenting Justices in many of these cases. But in the 
case holding the Railroad Retirement Act unconstitutional, for instance, Chief 
Justice Hughes said in a dissenting opinion that the majority opinion was “a 
departure from sound principles”, and placed ‘‘an unwarranted limitation upon 
the commerce clause.’’ And three other Justices agreed with him. 

In the case holding the A. A. A. unconstitutional, Justice Stone said of the 
majority opinion that it was a “‘tortured construction of the Constitution.” And 
two other Justices agreed with him. 

In the case holding the New York Minimum Wage Law unconstitutional, 
Justice Stone said that the majority were actually reading into the Constitution 
their own ‘personal economic predilections”, and that if the legislative power 
is not left free to choose the methods of solving the problems of poverty, sub- 
sistence, and health of large numbers in the community, then “government is 
to be rendered impotent.” And two other Justices agreed with him. 

In the face of these dissenting opinions, there is no basis for the claim made by 
some members of the Court that something in the Constitution has compelled 
them regretfully to thwart the will of the people. 

In the face of such dissenting opinions, it is perfectly clear that as Chief Justice 
Hughes has said, “We are under a Constitution, but the Constitution is what the 
judges say it is.’ 

The Court in addition’ to the proper use of its judicial functions has improperly 
set itself up as a third House of the Congress—a superlegislature, as one of the 
Justices has called it—reading into the Constitution words and implications 
which are not there, and which were never intended to be there. 
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We have, therefore, reached the point as a Nation where we must take action 
to save the Constitution from the Court and the Court from itself. We must 
find a way to take an appeal from the Supreme Court to the Constitution itself. 
We want a Supreme Court which will do justice under the Constitution—not 
over it. In our courts we want a government of laws and not of men. 

I want—as all Americans want—an independent judiciary as proposed by the 
framers of the Constitution. That means a Supreme Court that will enforce 
the Constitution as written—that will refuse to amend the Constitution by the 
arbitrary exercise of judicial power—amendment by judicial say-so. It does not 
mean & judiciary so independent that it can deny the existence of facts universally 
recognized. 

How, then, could we proceed to perform the mandate given us? It was said 
in last year’s Democratic platform, “If these problems cannot be effectively 
solved within the Constitution, we shall seek such clarifying amendment as will 
assure the power to enact those laws, adequately to regulate commerce, protect 
public health and safety, and safeguard economic security.’”’ In other words, 
we said we would seek an amendment only if every other possible means by 
legislation were to fail. 

When I commenced to review the situation with the problem squarely before 
me, I came by a process of elimination to the conclusion that short of amendments 
the only method which was clearly constitutional, and would at the same time 
carry out other much-needed reforms, was to infuse new blood into all our courts. 
We must have men worthy and equipped to carry out impartial justice. But at 
the same time we must have judges who will bring to the courts a present-day 
sense of the Constitution—judges who will retain in the courts the judicial 
ne of a court and reject the legislative powers which the courts have today 
assumed. 

In 45 out of the 48 States of the Union, judges are chosen not for life but for a 

riod of years. In many States judges must retire at the age of 70. Congress 

as provided financial security by offering life pensions at full pay for Federal 
judges on all courts who are willing to retire at 70. In the case of Supreme Court 
Justices, that pension is $20,000 a year. But all Federa) judges, once appointed, 
can, if they choose, hold office for life no matter how old they may get to be. 

What is my proposal? It is simply this: Whenever a judge or justice of any 
Federal court has reached the age of 70 and does not avail himself of the opportun- 
ity to retire on a pension, a new member shall be appointed by the President then 
in office, with the approval, as required by the Constitution, of the Senate of the 
United States. 

That plan has two chief purposes: By bringing into the judicial system a stead 
and continuing stream of new and younger blood, I hope, first, to make the ad- 
ministration of all Federal justice speedier and therefore less costly; secondly, to 
bring to the decision of social and economic problems younger men who have had 
personal experience and contact with modern facts and circumstances under which 
average men have to live and work. This plan will save our National Constitu- 
tion from hardening of the judicial arteries. 

The number of judges to be appointed would depend wholly on the decision of 
present judges now over 70 or those who would subsequently reach the age of 70. 

If, for instance, any one of the six Justices of the Supreme Court now over the 
age of 70 should retire as provided under the plan, no additional place would be 
created. Consequently, although there never can be more than 15, there may be 
only 14, or 13, or 12, and there may be only 9. 

here is nothing novel or radical about this idea. It seeks to maintain the 
Federal bench in full vigor. It has been discussed and approved by many persons 
of high authority ever since a similar proposal passed the House of Representatives 
in 1869. 

Why was the age fixed at 70? Because the laws of many States, the practice of 
the civil service, the regulations of the Army and Navy, and the rules of many of 
our universities and of almost every great private business enterprise commonly 
fix the retirement age at 70 years or less. 

The statute would apply to all the courts in the Federal system. There is general 
approval so far as the lower Federal courts are concerned. The plan has met 
opposition only so far as the Supreme Court of the United States itself is con- 
cerned. If such a plan is good for the lower courts, it certainly ought to be equally 
good for the highest court, from which there is no appeal. 

Those opposing this plan have sought to arouse prejudice and fear by aving 
that I am seeking to ‘“‘pack’”’ the Supreme Court and that a baneful precedent wil 
be established. 

What do they mean by the words “packing the Court’? 
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Let me answer this question with a bluntness that will end all honest misunder- 
standing of my purposes. 

If by that phrase “‘packing the Court” it is charged that I wish to place on the 
bench spineless puppets who would disregard the law and would decide specific 
cases as [ wished them to be decided, I make this answer: That no President fit 
for his office would appoint, and no Senate of honorable men fit for their office 
would confirm, that kind of appointees to the Supreme Court. 

But if by that phrase the charge is made that I would appoint and the Senate 
would confirm Justices worthy to sit beside present members of the Court who 
understand those modern conditions; that I will appoint Justices who will not 
undertake to override the judgment of the Congress on legislative policy; that I 
will appoint Justices who will act as Justices and not as legislators—if the appoint- 
ment of such Justices can be called ‘‘packing the Courts’”—then I say that I, and 
with me the vast majority of the American people, favor doing just that thing— 


now. 
Is it a dangerous precedent for the Congress to change the number of the 
Justices? The Congress has always had, and will have, that power. The 


number of Justices has been changed several times before—in the administrations 
of John Adams and Thomas Jefferson, both signers of the Declaration of Inde- 
pendence, Andrew Jackson, Abraham Lincoln, and Ulysses 8. Grant. 

I suggest only the addition of Justices to the bench in accordance with a clearly 
defined principle relating to a clearly defined age limit. Fundamentally, if in 
the future America cannot trust the Congress it elects to refrain from abuse of 
our constitutional usages, democracy will have failed far beyond the importance 
to it of any kind of precedent concerning the judiciary. 

We think it so much in the public interest to maintain a vigorous judiciary that 
we encourage the retirement of elderly judges by offering them a life pension at 
full salary. 
chance or make it dependent upon the desire or prejudice of any individual Justice? 

It is the clear intention of our public policy to provide for a constant flow of 
new and younger blood into the judiciary. Normally, every President appoints 
a large number of district and circuit judges and a few members of the Supreme 

Until my first term practically every President of the United States had 
appointed at least one member of the Supreme Court. President Taft appointed 
five members and named a Chief Justice; President Wilson three; President Harding 
four, including a Chief Justice; President Coolidge one; President Hoover three, 
including a Chief Justice. 

Such a succession of appointments should have provided a court well balanced 
as to age. 
Bench have now given us a Court in which five Justices will be over 75 years of 
age before next June and one over 70. Thus a sound public policy has been 
defeated. 

I now 
balanced 
age of 70, a new and younger judge shall be added to the Court automatically. 

In this way I propose to enforce a sound public policy by law instead of leaving 
the composition of our Federal courts, including the highest, to be determined 
by chance or the personal decision of individuals. 

If such a law as I propose is regarded as establishing a new precedent, is it not 
a most desirable precedent? 

Like all lawyers, like all Americans, I regret the necessity of this controversy. ‘ 
But the welfare of the United States, and indeed of the Constitution itself, is what ' 
we all must think about first. Our difficulty with the Court today rises not from } 
the Court as an institution but from human beings within it. But we cannot 
yield our constitutional destiny to the personal judgment of a few men who, ' 
being fearful of the future, would deny us the necessary means of dealing with 
the present. 

This plan of mine is no attack on the Court; it seeks to restore the Court to 
its rightful and historic place in our system of constitutional government and to 
have it resume its high task of building anew on the Constitution ‘‘a system of 
living law.” 

I have thus explained to you the reasons that lie behind our efforts to secure 
results by legislation within the Constitution. I hope that thereby the difficult 
process of constitutional amendment may be rendered unnecessary. But let us 
examine that process. 

There are many types of amendment proposed. Each one is radically different 
from the other. There is no substantial group within the Congress or outside 
it who are agreed on any single sonnei 
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Why then should we leave the fulfillment of this public policy to 
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It would take months or years to get substantial agreement upon the type 
and language of an amendment. It would take months and years thereafter 
to get a two-thirds majority in favor of that amendment in both Houses of 
Congress. 

Then would come the long course of ratification by three-fourths of the States. 
No amendment which any powerful economic interests or the leaders of any 
powerful political party have had reason to oppose has ever been ratified within 
anything like a reasonable time. And 13 States which contain only 5 percent of 
the voting population can block ratification even though the 35 States with 95 
percent of the population are in favor of it. 

A very large percentage of newspaper publishers, chambers of commerce, 
bar associations, manufacturers’ associations, who are trying to give the impres- 
sion that they really do want a constitutional amendment, would be the first to 
exclaim as soon as an amendment was proposed: “Oh, I was for an amendment 
all right, but this amendment that you have proposed is not the kind of an 
amendment that I was thinking about. I am, therefore, going to spend my 
time, my efforts, and my money to block that amendment, although I would 
be awfully glad to help get some other kind of amendment ratified.” 

Two groups Oppose my plan on the ground that they favor a constitutional 
amendment. The first includes those who fundamentally object to social and 
economic legislation along modern lines. This is the same group who during the 
campaign last fall tried to block the mandate of the people. 

Now they are making a last stand. And the strategy of that last stand is to 
suggest the time-consuming process of amendment in order to kill off by delay 
the legislation demanded by the mandate. 

To them I say: I do not think you will be able long to fool the American people 
as to your purposes. 

The other group is composed of those who honestly believe the amendment 

rocess is the best and who would be willing to support a reasonable amendment 

they could agree on one. 

To them I say: We cannot rely on an amendment as the immediate or only 
answer to our present difficulties. When the time comes for action, you will find 
that many of those who pretend to support you will sabotage any constructive 
amendment which is proposed. Look at these strange bedfellows of yours. 
When before have you found them really at your side in your fights for progress? 

And remember one thing more. Even if an amendment were passed, and even 
if in the years to come it were to be ratified, its meaning would depend upon the 
kind of Justices who would be sitting on the Supreme Court bench. An amend- 
ment like the rest of the Constitution is what the Justices say it is rather than 
what its framers or you might hope it is. 

This proposal of mine will not infringe in the slightest upon the civil or religious 
liberties so dear to every American. 

My record as Governor and as President proves my devotion to those liberties. 
You who knew me can have no fear that I would tolerate the destruction by any 
branch of government of any part of our heritage of freedom. 

The present attempt by those opposed to progress to play upon the fears of 
danger to personal liberty brings again to mind that crude and cruel strategy 
tried by the same opposition to frighten the workers of America in a pay-envelope 
propaganda against the social security law. The workers were not fooled by that 
propaganda then. The people of America will not be fooled by such propaganda 
now. 

I am in favor of action through legislation— 

First, because I believe that it can be passed at this session of the Congress. 

Second, because it will provide a reinvigorated, liberal-minded judiciary neces- 
sary to furnish quicker and cheaper justice from bottom to top. 

Third, because it will provide a series of Federal courts willing to enforce the 
Constitution as written, and unwilling to assert legislative powers by writing into 
it their own political and economic policies. 

During the past half century the balance of power between the three great 
branches of the Federal Government has been tipped out of balance by the courts 
in direct contradiction of the high purposes of the framers of the Constitution. 
It is my purpose to restore that balance. You who know me will accept my 
solemn assurance that in a world in which democracy is under attack I seek to 
make American democracy succeed. 
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Classification, by dissent, of cases invalidating acts of Congress 
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Federal laws enacted since Mar. 4, 1938, which have been passed upon by the Supreme 
Court 


The Court held the following such acts, or parts of such acts to be unconstitu- 
tional: 


1. Independent Offices Appropriation Act (48 Stat. 307, sec. 13): 
1. Booth v. U. S. (291 U. 8. 339), held void the provision of the 
bill reducing retired pay of Federal judges_-__-_-_--_-- Unanimous 
2. Economy Act, 1933 (48 Stat. 11, sec. 17, part): 
2. Lynch v. U. S. (292 U.S. 571) held void the provisions of said 
act which repealed all laws granting or pertaining to yearly 
renewable term insurance... -.- .. ............5...- Unanimous 
3. National Industrial Recovery Act (48 Stat. 195, title I): 
3. Schechter Poultry Corp. v. U. S. (295 U. 8. 495) held wold pro- 
visions of said act relating to codes_-_-_-_-_-_-.------ Unanimous 
4. Panama Refining Co. v. Ryan (293 U. 8. 388), held void Sec- 
tion 9 (c) of the National Industrial Recovery Act dealing 
ne eG OO oi oh. c..28 Souk ccs tebdeet Secs dabobeoes 8-1 
4. Gold ——— a (48 Stat. 113): 
. Perry v. U. S. (294 U. S. 330), held void sec. 1 of said act 
insofar as cmadleade to gold clause in Government obligations 
(but recovery was denied because plaintiff did not show 
NN a 655.56 Ae oe ee BOS ee ek De 8-1 
Norte.—LEight Justices concurred in holding the statute un- 
constitutional—Chief Justice Hughes, Justices Van Devanter, 
McReynolds, Brandeis, Sutherland, Butler, Roberts, and Car- 
dozo; but Chief Justice Hughes and Justices Brandeis, Stone, 
Roberts, and Cardozo held that the petitioner was not entitled 
to recover in the suit because he had suffered no damage; while 
Justices McReynolds, Van Devanter, Sutherland, and Butler 
dissented on this point. 
Justice Stone dissented on the ground that, while he concurred 
with a majority of the Court in holding that the petitioner 
was not entitled to recover in the suit, because of failure to 
show any damage, he thought it “‘unnecessary and undesirable 
for the Court to undertake to say that the obligation of the 
gold clause in Government bonds is greater than in bonds of 
private individuals or that, in some manner and in some meas- 
ure undefined, it has imposed restrictions upon the future 
exercise of the power to regulate the currency * , 
There is no occasion now to resolve the doubts which I enter- 
tain with respect to these questions. At present they are 
academic.” He stated, therefore, that he did not join in so 
much of the opinion as held the act unconstitutional. 
5. Railroad Retirement Act (48 Stat. 1283): 


Vote 


6. R.R. Retirement Board v. Alton R. Co. et al. (295 U. 8. 330) _-_-- 5-4 
6. Frazier-Lemke Bankruptcy Act, June 20, 1934 (48 Stat. 1289): 
7. Louisville Bank v. Radford (295 U. | Beer eee Unanimous 


7. Amended Home Owners’ Loan Corporation Act (48 Stat. 646): 
8. Hopkins Assn. v. Cleary (296 U. 8. 315), held void sec. 5 (i) 
Federal for the conversion of State loan associations into 
a associations upon vote of 51 percent of votes 
Mii th Siti tees Godt teed dabubbsluaotbie Unanimous 
8. pgtedtenh pe se tne Act (48 Stat. 31): 
9. U. S. v. Butler, (297 U.S. 1), provision relating to agricultural 
processing aay SS RS TITEL MTT AUTEN 
9. Agricultural Adjustment Act amendments (49 Stat. 750): 
10. Rickert Rice Mills v. Fontenot (297 U. 8. 110) _..--------- 
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Federal laws enacted since Mar. 4, 1933, which have been passed upon by the Supreme 
Court—-Continued 


10. Guffey Coal Act of 1935 (49 Stat. 991, ch. 824): 
11. “a v. Carter Coal Co. (298 U.S. 238) (4 Justices dissented in 


IPE EEE EN SETTERS, 6-3 
11. Municipal Sashooptey Act, 1935 (48 Stat. 798): 
12. Ashton v. Cameron Water Imp. Co. (298 U. 8. 513), readjusting 
of indebtedness by political subdivisions of States i Satoh ok tite 5-4 
Classification of above acts by Classification of above cases by 
dissent: dissent: 
TNE ce cicncckacks 6 ee 6 
0 Ee 1 yO Eee 2 
fo a ere 0 0 ee ae ae 0 
ee eee erm 2 ee 2 
CNS Sn ebttuaeeades 2 a Se re 2 


The following laws, or parts of laws, enacted since March 4, 1933, have been 
held constitutional in whole or in part by the Supreme Court: 
1. Trading With the Enemy Act (48 Stat. 510): 
1. Woodson v. Deutsche, etc., Vormals (292 U. S. 449), restricting 
suits against Alien Property Custodian, the Treasurer of 
the United States, or the United States for recovery of de- 
ductions for administrative expenses made from alien 
property held by the Custodian___......._..._.___- Unanimous 
2. District of Columbia jury law Stat. 682, ch. 605): 
2. U.S. v. Wood (299 U. 8. 123), u held the law making Govern- 


ment employees, etc., in the District of Columbia subject to 
DG SN cisicane citine aersekhiaandteadeineiabbasioes 6-3 


8. Revenue Act of 1936 (49 Stat. 1747, title VII 
3. Anniston Mfg. Co. v. Davis, ‘Collector (ey 43 17, 1937), held that 
a new administrative wwe for recovery of taxes col- 
lected under the A. A. is not unconstitutional on its 


__ ER Sei Petts reel ee Re eR a ee 8-1 
4. Chaco we Embargo Act (48 Stat. 811): 
4. U.S. v Curtiss-Wright Export Co. (81 L. Ed. Adv. Op. 166), 
upheld the act as against the argument that it constituted a 
delegation of legislative power to the President._.._____- 8-1 
5. Sec. 77-B National Bankruptcy Act (48 Stat. 911, 915): 
5. Kuehner v Irving Trust Co. (81 L. Ed. Adv. Op. 248), upheld 
the limitation of claims of a landlord under indemnity clause 
of a lease to maximum of 3 years’ rental__.__.._-_-- Unanimous 
6. Ashurst-Sumners Act of July 24, 1935 (49 Stat. 494): 
6. Kentucky Whip & Collar Co. v I. C. R. Co. (81 L. Ed. Adv. 
Op. 183), upheld the prohibition against transporting in 
interstate commerce of convict-made goods ae ee Unanimous 
7. Silver Purchase Act (48 Stat. 1178, ch. 674): 
7. U. S. v. Hudson (81 L. Ed. Adv. Op. 261), upheld taxing 
Fi We ee, ee Unanimous 
8. Public Resolution No. 53, Trading with Enemy se Stat. 1267): 

Cummings v. Deutsche Bank, etc. (81 L. Ed. Adv. Op. 333), 
upheld a resolution under said act postponing delivery of 
property seized thereunder until certain obligations are 

WS ci ccda denen nesncdbarhowst ere eiawaneoe Unanimous 
9%. Federal Dedensens Judgment Act, 1934 (49 Stat. 955): 
9. Aetna Life Ins. Co. v. Haworth (81 L. Ed. Adv. Op. 394), held 
that said act fell within the ambit of congressional power 
when confined to cases of actual recovery --_-------- Unanimous 
10. Railway Labor Act of 1936 (48 Stat. 1185): 
10. Virginian Ry. v. System Federation No. 40 (Mar. 29, 1937), 
upheld the act which requires a railroad company to “treat 
with’ authorized representatives of its employees in its 
application to mechanical ‘‘backshop” employees__._._ Unanimous 
11. Second Frazier-Lemke Act (49 Stat. 943): 
11. Wright v. Vinton (81 L. Ed. Adv. Op. 487), held that act does 
not violate due process clause of fifth amendment... __- Unanimous 
12. National Firearms Act (48 Stat. 1236): 
12. Sonzinsky v. U. S. (81 L. Ed. Adv. Op. 556), excise tax on 
firearms and registration of firearms dealers upheld__ Unanimows 
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Federal laws enacted since Mar. 4, 1938, which have been passed upon by the Supreme 
Court—Continued 


13. National Labor Relations Act of 1935 (49 Stat. 449): 

13. Associated Press v. N. L. R. B. (81 Adv. Op. L. Ed. 603), 
upheld provisions of said act as applied to the employees of 
A Ee is 5-4 

14. N. L. R. B. v. Jones & Laughlin Steel Corporation (81 L. Ed. 

Adv. Op. 563), upheld provisions of the act as applied to a 
steel corporation and its production employees_--_-__-__--_- 5-4 

15. N. L. R. B. v. Fruehauf Trailor Co. (81 L. Ed. Adv. Op. 582), 
upheld act as applied to a manufacturer of automobile 
trailers (80 percent of whose products are sold in other 
2 re te ee ee 5-4 

16. N. L. R. B. v. Friedman-Harry Marks Clothing Co. (81 L. Ed. 

Adv. Op. 585), upheld act when applied to a manufacturer 
of men’s clothing (who shipped in 99 percent of his raw 
materials and shipped out 82 percent of the finished product 
Pe i ee es ee OE ee ame eks 5-4 

17. Washington, Virginia & Md. Coach Co. v. N. L. R. B. (81 
L. Ed. Adv. Op. 601), upheld the act as applied to an inter- 
etate motor-bUs OOINDANY . ..... 2.2 eee es eee Unanimous 

14. Revenue Act of 1934 (48 Stat. 680, 763): 

18. Cincinnati Soap Co. v. U. S. (May 3, 1937), upheld provision 
of Revenue Act of 1934 assessing processing tax on coconut 
le I 8 io oe etn cnteacnasstencnencun Unanimous 

15. Social Security Act (49 Stat. 620): 
19. Stewart Machine Co. v. Davis (May 24, 1937), upheld taxing 


a hn a pel Ret ce A Le og 5-4 
20. Helvering v. Davis (May 24, 1937), upholds the validity of title 
II, providing for payment of old-age benefits. __......___ 7-2 


16. Gold-clause resolution (48 Stat. 113, sec. 1): 
21. Norman v. B. & O. R. Co. (294 U. S. 240), upheld the validity 
of this act when abrogating gold-clause stipulations applied 
en ee ee ee pn ems mig wise 5-4 
22. Nortz v. U. S. (294 U.S. 317), upheld gold-clause resolution 
in its requirement that holders of gold certificates accept 
legal tender currency of equal face value_____-----.----- 5-4 
23. Holyoke Water Power Co. v. American Writing Paper Co. (81 
L. Ed. Adv. Op. 383), held that the gold-clause resolution 
of June 5, 1933, when abrogating a gold-clause stipulation 
in a private lease, does not violate the 5th amendment_... 5-4 
Notre.—This same section of the gold-clause resolution 
was held unconstitutional by an 8-1 opinion so far as 
applicable to Government obligations. (See Perryv. U.S., 
supra.). 


Nots.—In several cases, the Supreme Court has specifically refused to pass on 
the constitutionality of legislation, deciding the cases before them on other 
grounds, e. g.: 

Wilshire Oil Co. v. U. S. (295 U. S. 100), where the Court held that a decision of 
@ circuit court of appeals on the validity of the National Industrial Recovery Act 
was unnecessary; and refused to review the question on certificate. 

Moor v. Texas & N. O. R. Co. (297 U. 8. 101), the Court dismissed a writ of 
certiorari to review this refusal of the lower court to grant a mandatory injunction 
to compel carriage of cotton, on which the tax under the Cotton Control Act had 
not been paid, where plaintiff claimed the act was unconstitutional. 

In a further case the Court held that a decision of a circuit court of appeals 
holding invalid subsection (b) (5) of section 77B of the Bankruptcy Act was 
‘premature’, and affirmed the judgment of another “entirely adequate ground” 
without expressing any opinion on the constitutionality of the Bankruptcy Act: 

Tennessee Publishing Co. v. Am. Nat'l Bank, 290 U. 8. 18 (unanimous). 

Ashwander v. T. V. A. (297 U. S. 288) is cited by some writers as a decision 
favorable to the administration, but in that case the Court carefully confined 
its opinion to the particular contract before it, which called for sale of power 
generated at the Wilson Dam, constructed under the National Defense Act of 
1916. ‘‘We express no opinion as to the validity * * * of the T. V. A. 
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Act or of the claims made in the pronouncements of the Authority” apart from the 
particular contract. 


Classification of above acts by Classification of above cases by 
dissent: dissent: 
ere 10) ee 1l 
eee 2 Co Se aS So 2 
op eee 0} i eee 1 
ES SS Ee ee 1 Be I sich dhcehcdicininctniinteianins 1 
eee err 3| fo eee 8 


NoumBeER or Cases, aS CompARED WITH NuMBER OF Provisions HELD UNCON- 
STITUTIONAL 


Seventy-six cases in 148 years: 
1 case in the first 50 years out of approximately 40,000 cases decided by 
19 cases in the next 50 years( the Supreme Court. 
56 cases in the last 48 years 
Sixty-four different acts construed: 
3 enacted between 1789 and 1839, out of a total of 5,741. 
22 enacted between 1839 and 1899, out of a total of 15,964. 
39 enacted from 1889 through June 6, 1937, out of a total of 36,957. 
Eighty-four different provisions of law in some respect invalidated, ranging from 
an entire act to the necessary implication of a single phrase. 

(This tabulation, with revisions, was taken from W. S. Gilbert’s Provisions of 
Federal Law Held Unconstitutional by the Supreme Court of the United States 
(1936), page 95. The case of Counselman v. Hitchcock (142 U. 8. 547) is some- 
times considered as invalidating R. S. 860; e. g., see Warren, Congress, the Con- 
stitution, and the Supreme Court, p. 314. Gilbert’s reasons for not including this 
case in his summary are given on p. 89.) 








IE FO IN vk co cieemne canchonccadoeddianavanensacabans 55, 685 
Eee epee 975 
INE REID RI ini ick pecans to sins es ec dcatior desea anne ca etbnisinee 1, 724 
2, 699 
Acts of 75th Cong. through June 6, 1937. ..................... 278 

2,977 

ee ee en 58, 662 


There have been 11 cases invalidating provisions of Federal law which were 
decided by a majority of one (in each instance 5 to 4). These cases are: 

Ex parte Garland (4 Wall. 333). 

Pollock v. Farmers’ Loan and Trust Co. (158 U. 8. 601). 

Fairbank v. United States (181 U. 8. 283). 

Employers’ Liability Cases (207 U. S. 463). 

Hammer vy. Dagenhart (247 U. 8. 251). 

Eisner vy. Macomber (252 U.S. 189). 

Burnet v. Cornado Oil & Gas Co. (285 U.S. 393). 

Knickerbocker Ice Co. v. Stewart (253 U. 8. 149). 

Newberry v. United States (256 U. 8S. 232). 

Railroad Retirement Board v. Alton R. R. Co. (295 U.S. 330). 

Ashton v. Cameron County Water Imp. Dist. (298 U.S. 513). 
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